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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.
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The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.
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For additional information on GPO Access products,
services and access methods, see page Il or contact the
GPO Access User Support Team via:

0  Phone: toll-free: 1-888-293-6498

O  Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 560
[No. 97-130]
RIN 1550-AB12

Disclosures for Adjustable-rate
Mortgage Loans, Adjustment Notices,
and Interest-rate Caps

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Office of Thrift
Supervision (OTS) is issuing this
interim final rule revising the initial
disclosure requirements for adjustable-
rate mortgage loans (ARMS) by savings
associations. These changes conform the
OTS rule to the parallel provisions in
Regulation Z, as recently amended by
the Federal Reserve Board (FRB). The
revised rule permits a savings
association to provide a borrower either
a fifteen-year historical example of
interest rates and payments or a
statement that the periodic payment
may substantially increase or decrease
(together with the maximum interest
rate and payment based on a $10,000
loan).

DATES: Effective date: January 8, 1998.

Compliance date: Compliance is
optional until October 1, 1998.

Comment date: Comments must be
received by March 9, 1998.
ADDRESSES: Send comments to Manager,
Dissemination Branch, Records
Management and Information Policy,
Office of Thrift Supervision, 1700 G
Street, NW., Washington, D.C. 20552.
Attention Docket No. 97-130. These
submissions may be hand-delivered to
1700 G Street, NW., from 9:00 A.M. to
5:00 P.M. on business days; they may be
sent by facsimile transmission to FAX

Number (202) 906-7755; or by e-mail:
public.info@ots.treas.gov. Those
commenting by e-mail should include
their name and phone number.
Comments will be available for
inspection at 1700 G Street, NW., from
9:00 A.M. until 4:00 P.M. on business
days.

FOR FURTHER INFORMATION CONTACT:
Timothy R. Burniston, Director, (202)
906-5629, Compliance Policy; Susan
Miles, Attorney, (202) 906—6798, or
Karen Osterloh, Assistant Chief
Counsel, (202) 906-6639, Regulations
and Legislation Division, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:
I. Background

To assist borrowers in making
informed decisions on the cost of credit,
both the OTS and the FRB have issued
regulations (12 CFR 560.210 and 12 CFR
226.19, respectively) imposing
disclosure requirements on creditors
issuing ARMs. The FRB disclosure rules
at 12 CFR Part 226 implement the Truth
in Lending Act (TILA) t and are
commonly referred to as Regulation Z.
Regulation Z applies to all lenders
subject to the TILA, including savings
associations. Regulation Z, however,
specifically states that information
provided in accordance with variable
rate regulations of other federal
agencies, such as the OTS, may be
substituted for the disclosures required
by Regulation Z.2 To this extent,
Regulation Z incorporates 12 CFR
560.210, and the OTS rule serves as an
implementing regulation of the TILA.

Section 560.210, which applies to
ARMs of more than one year that are
secured by property occupied by or to
be occupied by the borrower, derives
from a regulation OTS’s predecessor
agency, the Federal Home Loan Bank
Board (FHLBB), issued under its
authority under the Home Owners’ Loan
Act (HOLA) 3 to ensure that savings
associations operate in a safe and sound
manner. The FHLBB believed such a
regulation was necessary because ‘‘Safe
and sound lending using ARMSs requires
that the borrower have a full
understanding of the type of obligation

115 U.S.C. 1601 et seq.
212 CFR 226.19(b) n. 45a and 226.20(c) n. 45c.
312 U.S.C. 1463(a) and 1464(a).

being incurred in order to make a
reasonable and meaningful decision
concerning ability to repay.” 4 Although
originally the FHLBB regulation was
more complex than Regulation Z, since
1988 the disclosures required under
§560.210 and its predecessors have
been identical to those required under
Regulation Z.

Under Regulation Z, if a variable rate
transaction exceeds a term of one year
and is secured by the consumer’s
principal dwelling, the creditor must
provide various initial disclosures for
each variable rate program in which the
consumer is interested.5 Until amended
recently,6 these loan disclosure
provisions required both: (1) A fifteen-
year historical example, based on a
$10,000 loan amount, illustrating how
payments and the loan balance would
have been affected by interest rate
changes implemented according to the
terms of the loan program; and (2) the
maximum interest rate and payment for
a $10,000 loan originated at the most
recent interest rate shown in the
historical example assuming the
maximum periodic increases in rates
and payments under the loan, and the
initial interest rate and payment for that
loan. OTS’s parallel regulation,
§560.210, has contained identical
disclosure requirements.”

Section 2105 of the Economic Growth
and Regulatory Paperwork Reduction
Act of 1996 (EGRPRA) 8 amended
section 128(a) of the TILA to permit a
creditor the option of providing a
statement that periodic rates may
substantially increase or decrease
(together with the maximum interest
rate and payment amount based on a
$10,000 loan amount), in lieu of the
historical example. On December 1,
1997, the FRB published final revisions
to Regulation Z implementing section
2105 of EGRPRA.

I1. Description of Interim Final Rule

To ensure that the initial disclosure
requirements under OTS rules continue
to be consistent with those in
Regulation Z, the OTS is making the
same revisions to its ARM disclosure

450 FR 32005 (Aug. 8, 1985).

512 CFR 226.19(b)(2) (1997).

662 FR 63441 (Dec. 1, 1997).

7Compare 12 CFR 226.19(b)(2) (viii) and (x)
(1997) with 12 CFR 560.210(b)(2) (viii) and (x)
(1997).

8Pub. L. 104-208, 110 Stat. 3009 (September 30,
1996).
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requirements at 12 CFR 560.210(b) as
the FRB’s recently adopted amendments
to Regulation Z.

Existing §560.210(b) requires a
savings association offering an ARM to
provide a number of initial disclosures
for each adjustable-rate home loan
program in which a consumer expresses
an interest. Existing 8§ 560.210(b)(2)(viii)
requires a savings association to provide
a fifteen-year historical example.
Existing 8§ 560.210(b)(2)(x) requires a
savings association to provide the
maximum interest rate and payment for
a $10,000 loan.

The OTS interim final rule revises
these disclosure requirements. A
savings association may now provide
either the historical example or the
maximum interest rate and payment. If
the savings association chooses the
maximum interest rate and payment
option, the savings association must
provide the initial rate and payment
amount and a statement that the
periodic payment may increase or
decrease substantially.

Consistent with the FRB final rule, the
OTS interim final rule also modifies
how the maximum interest rate is
calculated under the maximum interest
rate and payment option. Under the
existing rule, the maximum interest rate
is calculated using ‘‘the most recent
interest rate shown in the historical
example.” Since the savings association
is not required to provide the historical
example when it elects the maximum
interest rate and payment option, the
interim final rule uses “‘the initial
interest rate (index value plus margin,
adjusted by the amount of any discount
or premium) in effect as of an identified
month and year for the particular loan
program disclosure” to calculate the
maximum interest rate and payment.
Additionally, the interim final rule
defines the initial interest rate as the
rate in effect as of an identified month
and year for a particular loan program.
This change eliminates any requirement
that a savings association must update
the maximum rate and payment
disclosure more frequently than the loan
program disclosure.

Under existing § 560.210(b)(2)(ix), a
savings association must explain how a
customer may calculate the payments
for the loan amount, based on the most
recent payment shown in the historical
example. To allow customers to
understand the relationship between
their transactions and the disclosures
made under the maximum interest rate
and payment option, the revised rule
requires a savings association to provide
a similar explanation when it elects this
option. See new §560.210(b)(2)(ix). The

FRB made a similar change to
Regulation Z.

I11. Public Comment

A. Revisions to Conform §560.210 to
New §226.19

The OTS has determined that advance
notice and comment ordinarily
mandated by the Administrative
Procedure Act (APA), 5 U.S.C. 553(b),
are not required in this interim final
rulemaking. The APA authorizes
agencies to waive notice and comment
procedures when the agency ‘‘for good
cause finds * * * that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.”” ©

The OTS, for good cause, finds that
notice and comment procedures for this
interim rule are impracticable,
unnecessary, and contrary to the public
interest. The changes in the interim rule
will reduce regulatory confusion by
conforming the OTS disclosure rules
(which, as discussed above, serve as an
implementing regulation of the TILA),
more closely to those of the FRB under
TILA. The changes will not have an
adverse impact on savings associations
because the revisions reduce regulatory
burden. Moreover, savings associations
subject to §560.210 have the option of
complying with the revised disclosure
requirements through October 1, 1998,
the date on which compliance under
new §226.19 becomes mandatory. The
OTS has also determined that the
revised regulation will not have an
adverse impact on consumers obtaining
ARMs from savings associations,
because while disclosure requirements
have changed under the interim rule,
the new disclosures conform to the
disclosures authorized by section 2105
of EGRPRA and provided under the
revised FRB rule. To the extent that the
interim rule raises consumer issues,
these issues have already been subject to
public notice and comment in the
related FRB rulemaking, a proceeding
affecting a much wider spectrum of
lenders and borrowers. Only one
consumer organization commented on
the FRB proposal and the FRB
considered that comment in preparing
its final rule. It is unlikely that public
comment on the disclosure changes will
raise new issues specific to savings
associations. Nevertheless, the OTS
seeks the benefit of public comment on
these revisions.

B. Should the OTS Retain §560.210?

The OTS also solicits public comment
on both the scope and continued

95 U.S.C. 553(b)(B).

usefulness of § 560.210. Specifically,
some commenters on OTS’s 1996
Lending and Investment rulemaking
argued that § 560.210 should be deleted
because it unnecessarily duplicates the
FRB disclosure requirements in
Regulation Z.10 This would conform
OTS'’s regulations with those of the
Office of the Comptroller of the
Currency and the Federal Deposit
Insurance Corporation, which do not
contain provisions on ARMs disclosures
and rely on Regulation Z. It would also
be consistent with section 303 of the
Community Development and
Regulatory Improvement Act of 1994
(CDRIA), which instructs each Federal
banking agency to review its regulations
and remove duplicative requirements.

There are several arguments for
retaining §560.210, however. First,
although the disclosure requirements
are identical, unlike Regulation Z,
§560.210 applies both to liens on the
consumer’s principal dwelling and to
the financing of second homes,
including vacation homes. Removing
this regulation might lessen the
disclosures savings associations provide
to borrowers financing second homes.

Additionally, by retaining its own
regulation that is grounded in the HOLA
rather than the TILA, the OTS may have
greater flexibility in fashioning
appropriate relief for violations of ARMs
disclosure requirements. Section 165 of
the TILA authorizes agencies to seek
restitution only in certain instances
where the creditor inaccurately
discloses the annual percentage rate or
finance charge or where section 165
itself requires a refund or credit.11
Certain inaccurate disclosures (such as
non-disclosure of an interest rate floor
or disclosure of a non-existent interest
rate floor) or actions by an association
(such as using an incorrect index after
issuing the initial disclosure statement
or failing to adjust interest rates and
loan payments on the date required by
the loan contract) would not themselves
constitute inaccurate disclosures of the
annual percentage rate or finance
charge. Any of these disclosures or
actions might, however, result in the
customer paying an overcharge on its
ARM. The FRB’s Commentary on
Regulation Z indicates that section 165
requires refunds and/or credits only
when a borrower’s account balance
exceeds the entire outstanding loan
balance and ‘““does not apply where the
consumer has simply paid an amount in
excess of the payment due for a given

10See 61 FR 50951, 50963 (Sept. 30, 1996).
1115 U.S.C. 1607(e)(5).
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period.” 12 Thus, section 165 would not
apply to overcharges on loans that have
substantial remaining principal
balances, although it would appear to
impose an affirmative obligation on
mortgage lenders to refund or credit any
excess payments collected over the life
of a loan when the loan is either prepaid
or fully amortized.

In contrast, in enforcing §560.210, as
with any other HOLA-based OTS
regulations, the agency has available to
it the full panoply of enforcement
actions available under section 8 of the
Federal Deposit Insurance Act.13 This
includes seeking restitution when a
savings association has been unjustly
enriched or acted with reckless
disregard.14 This remedy may therefore
be available for ARMs overcharges
during the life of the loan, in contrast to
section 165 of the TILA and Regulation
Z.

V. Effective Date

The OTS has determined that the 30-
day delay of effectiveness provisions of
the APA may be waived in this
rulemaking. The APA at 12 U.S.C.
553(d) permits waiver of the 30-day
delayed effective date requirement for,
inter alia, good cause or where a rule
relieves a restriction. The OTS finds that
good cause exists for the same reason as
discussed in Section Il above. The OTS
further finds that the 30-day delayed
effective date requirement may be
waived because this interim final rule
relieves regulatory restrictions by
reducing the number of disclosures
required for certain ARMs.

Section 302 of the CDRIA requires
that new regulations and amendments
to regulations that impose additional
reporting, disclosure, or other new
requirements take effect on the first date
of the calendar quarter following
publication of the rule unless, among
other things, the agency determines, for
good cause, that the regulations should
become effective before that date. OTS
believes that an immediate effective
date is appropriate since the interim
rule relieves regulatory burden on
savings associations. An immediate
effective date will permit savings
associations to reduce the number of
disclosures they must provide and will
reduce regulatory confusion by
conforming OTS regulations more
closely to those of the FRB. OTS does
not anticipate that the immediate
application of the rules will present a
hardship to institutions. Indeed, OTS

1212 CFR part 226, Supp. |, Official Staff
Interpretations, §226.21, Comment 2.

1312 U.S.C. 1818.

1412 U.S.C. 1818(b)(6).

believes that CDRIA does not apply to
this interim rule because it imposes no
new burdens or requirements on thrifts.
For these reasons, OTS has determined
that the interim final rule should be
effective upon publication in the
Federal Register. Like the FRB rule,
however, compliance with the OTS rule
is optional until October 1, 1998.

V. Paperwork Reduction Act of 1995

The OTS invites comments on:

(1) Whether the proposed collection
of information contained in this interim
final rulemaking is necessary for the
proper performance of the agency’s
functions, including whether the
information has practical utility;

(2) The accuracy of the agency’s
estimate of the burden of the proposed
information collection;

(3) Ways to enhance the quality,
utility, and clarity of the information to
be collected:;

(4) Ways to minimize the burden of
the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and

(5) Estimates of capital and start-up
costs of operation, maintenance and
purchases of services to provide
information.

Under the Paperwork Reduction Act
of 1995, as codified at 44 U.S.C. 3507,
no persons are required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The valid OMB control number
assigned to the collection of information
in this interim final rule will be
displayed in the table at 12 CFR
506.1(b).

The OTS has received emergency
approval for the recordkeeping
requirements contained in this interim
final rule from the Office of
Management and Budget. Comments on
all aspects of this information collection
should be sent to the Office of
Management and Budget, Paperwork
Reduction Project (1550), Washington,
D.C. 20503, with copies to the OTS,
1700 G Street, N.W., Washington, D.C.
20552.

The reporting/recordkeeping
requirements contained in this interim
final rule are found at 12 CFR 560.210.
The likely respondents/recordkeepers
are OTS-regulated savings associations.
The OTS needs the disclosures made by
savings associations in order to ensure
that associations comply with a
statutory TILA requirement and to
otherwise supervise savings
associations.

Estimated number of respondents:
1,238.

Estimated average annual burden
hours per respondent: 53.

Estimated number of total annual
burden hours: 65,639.

Start-up costs to respondents: $160.
Records are to be maintained for the
period of time respondent/recordkeeper

owns the loan plus three years.

V1. Executive Order 12866

The Director of the OTS has
determined that this interim final rule
does not constitute a “‘significant
regulatory action” for the purposes of
Executive Order 12866.

VII. Regulatory Flexibility Act Analysis

Because no notice of proposed
rulemaking is required for this rule, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply.
The interim final rule does not impose
any additional burdens or requirements
upon small entities. Rather, the rule
reduces the number of disclosures
required for ARMs and eases the
compliance burden on all savings
associations, including small savings
associations. Accordingly, a regulatory
flexibility analysis is not required.

VI1II. Unfunded Mandates Act of 1995

The OTS has determined that the
requirements of this interim final rule
will not result in expenditures by State,
local, and tribal governments, or by the
private sector, of more than $100
million in any one year. Accordingly, a
budgetary impact statement is not
required under section 202 of the
Unfunded Mandates Act of 1995, as
codified at 2 U.S.C. 1571(a).

List of Subjects in 12 CFR Part 560

Consumer protection, Investments,
Manufactured homes, Mortgages,
Reporting and recordkeeping
requirements, Savings associations.

Accordingly, the Office of Thrift
Supervision hereby amends title 12,
chapter V, of the Code of Federal
Regulations as set forth below:

PART 560—LENDING AND
INVESTMENT

1. The authority citation for part 560
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1701j-3, 1828, 3803, 3806; 42
U.S.C. 4106.

2. Section 560.210 is amended by:

a. Revising the introductory text of
paragraph (b)(2) including footnote 2;

b. Revising paragraph (b)(2)(viii);

c. Revising paragraph (b)(2)(ix);

d. Removing paragraph (b)(2)(x); and

e. Redesignating paragraphs (b)(2)(xi),
(b)(2)(xii), and (b)(2)(xiii) as paragraphs
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(b)(2)(x), (b)(2)(xi), and (b)(2)(xii),
respectively.
The revisions read as follows:

§560.210 Disclosures for adjustable-rate
mortgage loans, adjustment notices, and
interest-rate caps.

* * * * *

(b) * K *x

(2) A loan program disclosure for each
adjustable-rate home loan program in
which the consumer expresses an
interest. The following disclosures, as
applicable, shall be provided: 2

* * * * *

(viii) At the option of the savings
association, either of the following:

(A) An historical example, based on a
$10,000 loan amount, illustrating how
payments and the loan balance would
have been affected by interest rate
changes implemented according to the
terms of the loan program disclosure.
The example shall reflect the most
recent 15 years of index values. The
example shall reflect all significant loan
program terms, such as negative
amortization, interest rate carryover,
interest rate discounts, and interest rate
and payment limitations, that would
have been affected by the index
movement during the period; or

(B) The maximum interest rate and
payment for a $10,000 loan originated at
the initial interest rate (index value plus
margin, adjusted by the amount of any
discount or premium) in effect as of an
identified month and year for the loan
program disclosure assuming the
maximum periodic increases in rates
and payments under the program; and
the initial interest rate and payment for
that loan and a statement that the
periodic payment may increase or
decrease substantially depending on
changes in the rate.

(ix) An explanation of how the
consumer may calculate the payments
for the loan amount to be borrowed
based on either:

(A) The most recent payment shown
in the historical example in paragraph
(b)(2)(viii)(A) of this section; or

(B) The initial interest rate used to
calculate the maximum interest rate and
payment in paragraph (b)(2)(viii)(B) of
this section.

* * * * *

Dated: December 30, 1997.

By the Office of Thrift Supervision.
Ellen Seidman,

Director.
[FR Doc. 98-443 Filed 1-7-98; 8:45 am]
BILLING CODE 6720-01-P

2 A sample disclosure form may be found in 12
CFR part 226, Appendix H-14.

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8754]

RIN 1545-AS76

Debt Instruments With Original Issue
Discount; Annuity Contracts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the federal
income tax treatment of certain annuity
contracts. The regulations determine
which of these contracts are taxed as
debt instruments for purposes of the
original issue discount provisions of the
Internal Revenue Code. The regulations
provide needed guidance to owners and
issuers of these contracts.

DATES: Effective date: The regulations
are effective February 9, 1998.

Applicability dates: For dates of
applicability, see §1.1275-1(j)(8).

FOR FURTHER INFORMATION CONTACT:
Jonathan R. Zelnik, (202) 622—3930 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

Sections 163(e) and 1271 through
1275 of the Internal Revenue Code
(Code) provide rules for the treatment of
debt instruments that have original
issue discount (OID).

On February 2, 1994, the IRS and
Treasury published in the Federal
Register (59 FR 4799) final regulations
under the OID provisions. On April 7,
1995, the IRS published in the Federal
Register (60 FR 17731) a notice of
proposed rulemaking relating to the
federal income tax treatment of annuity
contracts that are not issued by
insurance companies subject to tax
under subchapter L of the Code. The
proposed regulations treat certain of
these annuity contracts as debt
instruments for purposes of the OID
provisions.

The IRS received a number of written
comments on the proposed regulations.
In addition, on August 8, 1995, the IRS
held a public hearing on the proposed
regulations. The proposed regulations,
with certain changes in response to
comments, are adopted as final
regulations. The comments and changes
are discussed below.

Explanation of Provisions

Certain Annuity Contracts

The OID provisions generally apply to
issuers and holders of debt instruments.
The term debt instrument means any
instrument or contractual arrangement
that constitutes indebtedness under
general principles of federal income tax
law. See section 1275(a)(1) and
§1.1275-1(d).

Section 1275(a)(1)(B) excepts two
types of annuity contracts from the
definition of debt instrument (and,
therefore, from the OID provisions).
First, section 1275(a)(1)(B)(i) excepts an
annuity contract to which section 72
applies if the contract “‘depends (in
whole or in substantial part) on the life
expectancy of 1 or more individuals.”
Second, section 1275(a)(1)(B)(ii) excepts
an annuity contract to which section 72
applies if the contract is issued by “‘an
insurance company subject to tax under
subchapter L’ and the circumstances of
the contract’s issuance meet certain
criteria.

The proposed regulations address
only the first exception, which is
contained in section 1275(a)(1)(B)(i).
Under the proposed regulations, an
annuity contract qualifies for the
exception in section 1275(a)(1)(B)(i)
only if all payments under the contract
are periodic payments that: (1) are made
at least annually for the life (or lives) of
one or more individuals; (2) do not
increase at any time during the life of
the contract; and (3) are part of a series
of payments that begins within one year
of the date of the initial investment in
the contract. An annuity contract that is
otherwise described in the preceding
sentence, however, does not fail to
qualify for the exception in section
1275(a)(1)(B)(i) merely because it also
provides for a payment (or payments)
made by reason of the death of one or
more individuals. Thus, under the
proposed regulations, the exception in
section 1275(a)(1)(B)(i) applies only to
an immediate annuity contract with
level (or decreasing) payments for the
life (or lives) of one or more individuals.
No deferred annuity contract qualifies
for the exception.

Several commentators questioned the
approach of the proposed regulations. In
particular, they contended that the
exception in section 1275(a)(1)(B)(i)
should not be limited to those annuity
contracts that require periodic payments
to begin within one year of the date of
the initial investment in the contract.
That is, deferred annuities, if dependent
in whole or substantial part on an
individual’s (or several individuals’)
survival, should also qualify for the
exception in section 1275(a)(1)(B)(i).
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Other commentators took issue with this
point of view and contended that the
proposed regulations should be
finalized without substantial change.

After a careful review of this issue,
the IRS and the Treasury have modified
the regulations to eliminate the
requirement that annuity distributions
begin within one year of the date of the
initial investment in the contract.
Instead, as suggested by the legislative
history, the final regulations interpret
section 1275(a)(1)(B)(i) as excepting
from the definition of debt instrument
only those annuity contracts that
contain terms ensuring that the life
contingency under the contract is both
“real and significant.” H.R. Conf. Rep.
No. 861, 98th Cong., 2d Sess. 887
(1984), 1984-3 (Vol. 2) C.B. 141. The
Treasury and the IRS have determined
that the life contingency under an
annuity contract is “‘real and
significant” within the meaning of the
legislative history only if, on the day the
contract is purchased, there is a high
probability that total distributions under
the contract will increase
commensurately with the longevity of
the individual (or individuals) over
whose life (or lives) the distributions are
to be made. (These individuals are
hereinafter referred to as annuitants.)
The final regulations, therefore, provide
a two-pronged general rule: An annuity
contract qualifies for the exception in
section 1275(a)(1)(B)(i) only if it both:
(1) provides for periodic distributions
made at least annually for the life (or
joint lives) of an individual (or a
reasonable number of individuals); and
(2) contains no terms or provisions that
can significantly reduce the probability
that total distributions will increase
commensurately with longevity.

The final regulations identify several
types of terms and provisions that can
significantly reduce the probability that
total distributions under the contract
will increase commensurately with
longevity. These terms and provisions
include the availability of a cash
surrender option, the availability of a
loan secured by the contract, minimum
payout provisions, maximum payout
provisions, and provisions that allow
decreasing payouts. Subject to limited
exceptions, the presence of any of these
terms or provisions causes an annuity
contract to fail to qualify for the
exception in section 1275(a)(1)(B)(i).
The list of identified terms and
provisions in the final regulations is not
exclusive. A contract fails to qualify for
the exception in section 1275(a)(1)(B)(i)
if the contract contains any other term
or provision that can significantly
reduce the probability that total
distributions under the contract will

increase commensurately with
longevity.

Cash Surrender Options and Loans
Secured by the Contract

If the holder of an annuity contract
can exchange or surrender all or part of
the contract for a distribution or for
distributions that are not contingent on
life, the holder’s decision whether, and
when, to exchange or surrender the
contract can render the life contingency
insignificant. Similarly, if the holder of
an annuity contract can borrow against
the contract, the holder’s decision
whether, and when, to borrow can have
a comparable effect. The final
regulations, therefore, provide that, if
either the issuer or a person acting in
concert with the issuer explicitly or
implicitly makes available either a cash
surrender option or a loan secured by
the contract, then the contract contains
a term that can significantly reduce the
probability that total distributions on
the contract will increase
commensurately with longevity. That
availability, therefore, causes the
contract to fail to qualify for the
exception in section 1275(a)(1)(B)(i).

Minimum Payout Provisions

If an annuity contract guarantees that
a minimum amount will be distributed
regardless of the death of the individual
(or individuals) over whose life (or
lives) payments are to be made, the
minimum amount is not subject to the
life contingency. In addition, the larger
the minimum amount relative to
aggregate expected distributions over
the remaining (joint) life expectancy of
the annuitant (or annuitants), the less
likely it is that total distributions under
the contract will increase
commensurately with the longevity of
the annuitant (or annuitants). A
sufficiently large minimum amount
renders the life contingency virtually
meaningless. For example, consider a
contract that provides for monthly
distributions to begin on the annuity
starting date and to extend for the longer
of the life of the annuitant or 20 years,
regardless of the annuitant’s age. If the
annuitant has a life expectancy as of the
annuity starting date of 5 years, it is
likely that distributions will be made for
exactly 20 years, regardless of when the
annuitant dies. In this case, although the
form of the contract indicates that it
depends on life, the existence of the
minimum payout provision significantly
reduces the probability that total
distributions under the contract will
depend on longevity.

Because the existence of a minimum
payout provision can significantly
reduce the probability that total

distributions under the contract will
increase commensurately with
longevity, the existence of any such
provision generally causes the contract
to fail to qualify for the exception in
section 1275(a)(1)(B)(i). The final
regulations provide only two exceptions
to this general rule. First, an annuity
contract does not fail to be described in
section 1275(a)(1)(B)(i) merely because
it contains a minimum payout provision
that guarantees a death benefit no
greater than the unrecovered
consideration paid for the contract.
Second, an annuity contract does not
fail to be described in section
1275(a)(1)(B)(i) merely because the
contract provides that, after
annuitization, distributions may be
guaranteed to continue for a term
certain that is no longer than one-half of
the period of time from the annuity
starting date to the expected date of the
“terminating death.”

The terminating death is the
annuitant death that, in general, causes
annuity payments to cease under the
contract. The expected date of the
terminating death is determined as of
the annuity starting date with respect to
all then-surviving annuitants by
reference to the applicable mortality
table prescribed under section
417(e)(3)(A)(ii)(1). See Rev. Rul. 95-6,
1995-1 C.B. 80, for the applicable
mortality table that is prescribed for this
purpose as of January 8, 1998.

Maximum Payout Provisions

If an annuity contract provides that
distributions will cease if an annuitant
lives beyond a specified date, total
distributions under the contract may fail
to increase commensurately with
longevity. If the specified date is
relatively early (when compared to the
annuitant’s life expectancy as of the
annuity starting date), its existence
significantly reduces the probability that
total distributions under the contract
will increase commensurately with
longevity. Conversely, if the specified
date is very late (when compared to the
annuitant’s life expectancy as of the
annuity starting date), its existence does
not significantly reduce the probability
that total distributions under the
contract will increase commensurately
with longevity. For example, consider
an annuity contract that provides that
distributions will be made for the life of
the annuitant but in no event for more
than 30 years. If the annuitant is a
relatively young person, this maximum
payout provision significantly
attenuates the life contingency. On the
other hand, if the annuitant has a life
expectancy of 10 years on the annuity
starting date, this maximum payout
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provision is unlikely to determine the
total distributions.

Because the existence of a maximum
payout provision can significantly
reduce the probability that total
distributions under the contract will
increase commensurately with
longevity, the final regulations provide
that the existence of any maximum
payout provision generally causes the
contract to fail to qualify for the
exception in section 1275(a)(1)(B)(i).
There is a single exception to this
general rule in cases where the period
of time between the annuity starting
date and the date after which (under the
maximum payout provision) no
distributions will be made is at least
twice as long as the period of time from
the annuity starting date to the expected
date of the terminating death.

Decreasing Payout Provisions

The connection between longevity
and distributions under an annuity
contract is apparent in the case of a
contract that provides for equal annual
distributions for life. For each year the
annuitant lives, another equal
distribution is made. If distributions
decrease over time, this connection can
become attenuated. Consider an annuity
contract that provides for a distribution
upon annuitization of $100,000
followed by annual distributions of $10
per year for life. Although this contract
provides for periodic distributions for
life, the pattern of the distributions
causes the amount distributed to fail to
adequately reflect longevity.

If the amount of distributions under
an annuity contract during any contract
year may be less than the amount of
distributions during the preceding year,
the final regulations provide that this
possibility can significantly reduce the
probability that total distributions under
the contract will increase
commensurately with longevity. Thus,
the existence of this possibility
generally causes the contract to fail to
qualify for the exception in section
1275(a)(1)(B)(i). There is a single
exception to this general rule for certain
variable distributions that are closely
tied to investment experience, inflation,
or similar fluctuating criteria. In these
cases, because the provision can result
in comparable increases in the amount
of distributions, the possibility that the
distributions may decline from year to
year does not significantly reduce the
probability that total distributions under
the contract will increase
commensurately with longevity.

Private and Charitable Gift Annuity
Contracts

Several commentators expressed
concerns that the proposed regulations,
if finalized, would alter the tax
treatment traditionally afforded private
and charitable gift annuity contracts.
Private annuity contracts are typically
issued as consideration in intra-family
transfers of property. Charitable gift
annuity contracts are typically issued by
charitable institutions in exchange for a
transfer of cash or property greater in
value than the annuity. Because these
contracts may call for periodic
distributions to begin more than one
year after they are issued, there was
concern that, under the proposed
regulations, they might fail to qualify for
the exception in section 1275(a)(1)(B)(i).

In many cases, distributions under
private and charitable gift annuity
contracts are entirely contingent on the
survival of one individual (or a small
number of individuals). These contracts
are not indebtedness under general
principles of federal income tax law
and, therefore, are not within the
definition of debt instrument in section
1275(a)(1)(A). For almost all other
private and charitable gift annuities, the
final regulations address the concern by
removing the requirement that the
distributions begin within one year of
the date of the initial investment in the
contract.

Annuity Contracts Issued by Foreign
Insurance Companies

One commentator asked the IRS to
clarify the treatment of annuity
contracts issued by a foreign insurance
company that does not engage in a trade
or business within the United States. In
particular, the commentator asked for
guidance on whether such an annuity
contract qualifies under section
1275(a)(1)(B)(ii), which provides a broad
exception from the definition of debt
instrument for certain annuity contracts
issued by “‘an insurance company
subject to tax under subchapter L.”
These regulations do not address the
exception in section 1275(a)(1)(B)(ii).
The Treasury and the IRS, however,
welcome comments on the proper scope
of that provision.

Certain Compensation Arrangements

Several commentators questioned
whether the proposed regulations apply
to certain compensation arrangements
whose distributions are taxed under
section 72. The timing rules of the OID
provisions do not apply to
compensation arrangements that are
subject to other specific Code or
regulations provisions. For example, if

an arrangement is described in the first
sentence of section 404(a) or in section
404(b) or if amounts under the
arrangement are includible under
sections 83, 403, or 457, or under
§1.61-2, the arrangement is not subject
to the OID timing provisions. See also
§81.1273-2(d) and 1.1274-1(a), under
which a nonpublicly traded debt
instrument issued for services has an
issue price equal to its stated
redemption price at maturity and,
therefore, has no OID.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. Because the notice of
proposed rulemaking preceding the
regulations was issued prior to March
29, 1996, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

Several persons from the Office of
Chief Counsel and the Treasury
Department participated in developing
these regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendment to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the
entries for **Sections 1.1271-1 through
1.1274-5" and ‘““Sections 1.1275-1
through 1.1275-5" and adding the
following entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1271-1 also issued under 26
U.S.C. 1275(d).

Section 1.1272-1 also issued under 26
U.S.C. 1275(d).

Section 1.1272-2 also issued under 26
U.S.C. 1275(d).

Section 1.1272-3 also issued under 26
U.S.C. 1275(d).

Section 1.1273-1 also issued under 26
U.S.C. 1275(d).

Section 1.1273-2 also issued under 26
U.S.C. 1275(d).
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Section 1.1274-1 also issued under 26
U.S.C. 1275(d).

Section 1.1274-2 also issued under 26
U.S.C. 1275(d).

Section 1.1274-3 also issued under 26
U.S.C. 1275(d).

Section 1.1274-4 also issued under 26
U.S.C. 1275(d).

Section 1.1274-5 also issued under 26
U.S.C. 1275(d). * * *

Section 1.1275-1 also issued under 26
U.S.C. 1275(d).

Section 1.1275-2 also issued under 26
U.S.C. 1275(d).

Section 1.1275-3 also issued under 26
U.S.C. 1275(d).

Section 1.1275-4 also issued under 26
U.S.C. 1275(d).

Section 1.1275-5 also issued under 26
U.S.C. 1275(d). * * *

Par. 2. Section 1.1271-0 is amended
by adding entries for paragraphs (i)
through (j)(8) to §1.1275-1 to read as
follows:

§1.1271-0 Original issue discount;
effective dates; table of contents.
* * * * *

§1.1275-1 Definitions.
* * * * *

(i) [Reserved]

(j) Life annuity exception under section
1275(a)(1)(B)(i).

(1) Purpose.

(2) General rule.

(3) Availability of a cash surrender option.

(4) Availability of a loan secured by the
contract.

(5) Minimum payout provision.

(6) Maximum payout provision.

(7) Decreasing payout provision.

(8) Effective dates.
* * * * *

Par. 3. Section 1.1275-1 is amended
by:

1. Revising the first sentence of
paragraph (d).

2. Adding and reserving paragraph (i).

3. Adding paragraph (j).

The revision and additions read as
follows:

§1.1275-1 Definitions.
* * * * *

(d) Debt instrument. Except as
provided in section 1275(a)(1)(B)
(relating to certain annuity contracts;
see paragraph (j) of this section), debt
instrument means any instrument or
contractual arrangement that constitutes
indebtedness under general principles
of Federal income tax law (including,
for example, a certificate of deposit or
aloan). > * *

* * * * *

(i) [Reserved]

(j) Life annuity exception under
section 1275(a)(1)(B)(i)—(1) Purpose.
Section 1275(a)(1)(B)(i) excepts an
annuity contract from the definition of
debt instrument if section 72 applies to

the contract and the contract depends
(in whole or in substantial part) on the
life expectancy of one or more
individuals. This paragraph (j) provides
rules to ensure that an annuity contract
qualifies for the exception in section
1275(a)(1)(B)(i) only in cases where the
life contingency under the contract is
real and significant.

(2) General rule—(i) Rule. For
purposes of section 1275(a)(1)(B)(i), an
annuity contract depends (in whole or
in substantial part) on the life
expectancy of one or more individuals
only if—

(A) The contract provides for periodic
distributions made not less frequently
than annually for the life (or joint lives)
of an individual (or a reasonable
number of individuals); and

(B) The contract does not contain any
terms or provisions that can
significantly reduce the probability that
total distributions under the contract
will increase commensurately with the
longevity of the annuitant (or
annuitants).

(i) Terminology. For purposes of this
paragraph (j):

(A) Contract. The term contract
includes all written or unwritten
understandings among the parties as
well as any person or persons acting in
concert with one or more of the parties.

(B) Annuitant. The term annuitant
refers to the individual (or reasonable
number of individuals) referred to in
paragraph (j)(2)(i)(A) of this section.

(C) Terminating death. The phrase
terminating death refers to the annuitant
death that can terminate periodic
distributions under the contract. (See
paragraph (j)(2)(i)(A) of this section.) For
example, if a contract provides for
periodic distributions until the later of
the death of the last-surviving annuitant
or the end of a term certain, the
terminating death is the death of the
last-surviving annuitant.

(iii) Coordination with specific rules.
Paragraphs (j) (3) through (7) of this
section describe certain terms and
conditions that can significantly reduce
the probability that total distributions
under the contract will increase
commensurately with the longevity of
the annuitant (or annuitants). If a term
or provision is not specifically
described in paragraphs (j) (3) through
(7) of this section, the annuity contract
must be tested under the general rule of
paragraph (j)(2)(i) of this section to
determine whether it depends (in whole
or in substantial part) on the life
expectancy of one or more individuals.

(3) Availability of a cash surrender
option—(i) Impact on life contingency.
The availability of a cash surrender
option can significantly reduce the

probability that total distributions under
the contract will increase
commensurately with the longevity of
the annuitant (or annuitants). Thus, the
availability of any cash surrender option
causes the contract to fail to be
described in section 1275(a)(1)(B)(i). A
cash surrender option is available if
there is reason to believe that the issuer
(or a person acting in concert with the
issuer) will be willing to terminate or
purchase all or a part of the annuity
contract by making one or more
payments of cash or property (other
than an annuity contract described in
this paragraph (j)).

(ii) Examples. The following
examples illustrate the rules of this
paragraph (j)(3):

Example 1. (i) Facts. On March 1, 1998, X
issues a contract to A for cash. The contract
provides that, effective on any date chosen by
A (the annuity starting date), X will begin
equal monthly distributions for A’s life. The
amount of each monthly distribution will be
no less than an amount based on the
contract’s account value as of the annuity
starting date, A’s age on that date, and
permanent purchase rate guarantees
contained in the contract. The contract also
provides that, at any time before the annuity
starting date, A may surrender the contract to
X for the account value less a surrender
charge equal to a declining percentage of the
account value. For this purpose, the initial
account value is equal to the cash invested.
Thereafter, the account value increases
annually by at least a minimum guaranteed
rate.

(it) Analysis. The ability to obtain the
account value less the surrender charge, if
any, is a cash surrender option. This ability
can significantly reduce the probability that
total distributions under the contract will
increase commensurately with A’s longevity.
Thus, the contract fails to be described in
section 1275(a)(1)(B)(i).

Example 2. (i) Facts. On March 1, 1998, X
issues a contract to B for cash. The contract
provides that beginning on March 1, 1999, X
will distribute to B a fixed amount of cash
each month for B’s life. Based on X’s
advertisements, marketing literature, or
illustrations or on oral representations by X’s
sales personnel, there is reason to believe
that an affiliate of X stands ready to purchase
B’s contract for its commuted value.

(ii) Analysis. Because there is reason to
believe that an affiliate of X stands ready to
purchase B’s contract for its commuted value,
a cash surrender option is available within
the meaning of paragraph (j)(3)(i) of this
section. This availability can significantly
reduce the probability that total distributions
under the contract will increase
commensurately with B’s longevity. Thus,
the contract fails to be described in section
1275(a)(1)(B)(i).

(4) Availability of a loan secured by
the contract—(i) Impact on life
contingency. The availability of a loan
secured by the contract can significantly
reduce the probability that total
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distributions under the contract will
increase commensurately with the
longevity of the annuitant (or
annuitants). Thus, the availability of any
such loan causes the contract to fail to
be described in section 1275(a)(1)(B)(i).
A loan secured by the contract is
available if there is reason to believe
that the issuer (or a person acting in
concert with the issuer) will be willing
to make a loan that is directly or
indirectly secured by the annuity
contract.

(i) Example. The following example
illustrates the rules of this paragraph
0 4):

Example. (i) Facts. On March 1, 1998, X
issues a contract to C for $100,000. The
contract provides that, effective on any date
chosen by C (the annuity starting date), X
will begin equal monthly distributions for C’s
life. The amount of each monthly
distribution will be no less than an amount
based on the contract’s account value as of
the annuity starting date, C’s age on that date,
and permanent purchase rate guarantees
contained in the contract. From marketing
literature circulated by Y, there is reason to
believe that, at any time before the annuity
starting date, C may pledge the contract to
borrow up to $75,000 from Y. Y is acting in
concert with X.

(ii) Analysis. Because there is reason to
believe that Y, a person acting in concert
with X, is willing to lend money against C’s
contract, a loan secured by the contract is
available within the meaning of paragraph
(1)(@)(i) of this section. This availability can
significantly reduce the probability that total
distributions under the contract will increase
commensurately with C’s longevity. Thus,
the contract fails to be described in section
1275(a)(1)(B)(i).

(5) Minimum payout provision—(i)
Impact on life contingency. The
existence of a minimum payout
provision can significantly reduce the
probability that total distributions under
the contract will increase
commensurately with the longevity of
the annuitant (or annuitants). Thus, the
existence of any minimum payout
provision causes the contract to fail to
be described in section 1275(a)(1)(B)(i).

(ii) Definition of minimum payout
provision. A minimum payout provision
is a contractual provision (for example,
an agreement to make distributions over
a term certain) that provides for one or
more distributions made—

(A) After the terminating death under
the contract; or

(B) By reason of the death of any
individual (including distributions
triggered by or increased by terminal or
chronic illness, as defined in section
101(g)(1) (A) and (B)). ) o

(iii) Exceptions for certain minimum
payouts—(A) Recovery of consideration
paid for the contract. Notwithstanding
paragraphs (j)(2)(i)(A) and (j)(5)(i) of this

section, a contract does not fail to be
described in section 1275(a)(1)(B)(i)
merely because it provides that, after the
terminating death, there will be one or
more distributions that, in the aggregate,
do not exceed the consideration paid for
the contract less total distributions
previously made under the contract.

(B) Payout for one-half of life
expectancy. Notwithstanding
paragraphs (j)(2)(i)(A) and (j)(5)(i) of this
section, a contract does not fail to be
described in section 1275(a)(1)(B)(i)
merely because it provides that, if the
terminating death occurs after the
annuity starting date, distributions
under the contract will continue to be
made after the terminating death until a
date that is no later than the halfway
date. This exception does not apply
unless the amounts distributed in each
contract year will not exceed the
amounts that would have been
distributed in that year if the
terminating death had not occurred
until the expected date of the
terminating death, determined under
paragraph (j)(5)(iii)(C) of this section.

(C) Definition of halfway date. For
purposes of this paragraph (j)(5)(iii), the
halfway date is the date halfway
between the annuity starting date and
the expected date of the terminating
death, determined as of the annuity
starting date, with respect to all then-
surviving annuitants. The expected date
of the terminating death must be
determined by reference to the
applicable mortality table prescribed
under section 417(e)(3)(A)(ii)(1).

(iv) Examples. The following
examples illustrate the rules of this
paragraph (j)(5):

Example 1. (i) Facts. On March 1, 1998, X
issues a contract to D for cash. The contract
provides that, effective on any date D chooses
(the annuity starting date), X will begin equal
monthly distributions for the greater of D’s
life or 10 years, regardless of D’s age as of the
annuity starting date. The amount of each
monthly distribution will be no less than an
amount based on the contract’s account value
as of the annuity starting date, D’s age on that
date, and permanent purchase rate
guarantees contained in the contract.

(i) Analysis. A minimum payout provision
exists because, if D dies within 10 years of
the annuity starting date, one or more
distributions will be made after D’s death.
The minimum payout provision does not
qualify for the exception in paragraph
@3)(5)(iii)(B) of this section because D may
defer the annuity starting date until his
remaining life expectancy is less than 20
years. If, on the annuity starting date, D’s life
expectancy is less than 20 years, the
minimum payout period (10 years) will last
beyond the halfway date. The minimum
payout provision, therefore, can significantly
reduce the probability that total distributions
under the contract will increase

commensurately with D’s longevity. Thus,
the contract fails to be described in section
1275(a)(1)(B)(i).

Example 2. (i) Facts. The facts are the same
as in Example 1 of this paragraph (j)(5)(iv)
except that the monthly distributions will
last for the greater of D’s life or a term
certain. D may choose the length of the term
certain subject to the restriction that, on the
annuity starting date, the term certain must
not exceed one-half of D’s life expectancy as
of the annuity starting date. The contract also
does not provide for any adjustment in the
amount of distributions by reason of the
death of D or any other individual, except for
a refund of D’s aggregate premium payments
less the sum of all prior distributions under
the contract.

(i) Analysis. The minimum payout
provision qualifies for the exception in
paragraph (j)(5)(iii)(B) of this section because
distributions under the minimum payout
provision will not continue past the halfway
date and the contract does not provide for
any adjustments in the amount of
distributions by reason of the death of D or
any other individual, other than a guaranteed
death benefit described in paragraph
()(5)(iii)(A) of this section. Accordingly, the
existence of this minimum payout provision
does not prevent the contract from being
described in section 1275(a)(1)(B)(i).

(6) Maximum payout provision—(i)
Impact on life contingency. The
existence of a maximum payout
provision can significantly reduce the
probability that total distributions under
the contract will increase
commensurately with the longevity of
the annuitant (or annuitants). Thus, the
existence of any maximum payout
provision causes the contract to fail to
be described in section 1275(a)(1)(B)(i).

(ii) Definition of maximum payout
provision. A maximum payout
provision is a contractual provision that
provides that no distributions under the
contract may be made after some date
(the termination date), even if the
terminating death has not yet occurred.

(iii) Exception. Notwithstanding
paragraphs (j)(2)(i)(A) and (j)(6)(i) of this
section, an annuity contract does not
fail to be described in section
1275(a)(1)(B)(i) merely because the
contract contains a maximum payout
provision, provided that the period of
time from the annuity starting date to
the termination date is at least twice as
long as the period of time from the
annuity starting date to the expected
date of the terminating death,
determined as of the annuity starting
date, with respect to all then-surviving
annuitants. The expected date of the
terminating death must be determined
by reference to the applicable mortality
table prescribed under section
417(e)(3)(A)(i)(1). _

(iv) Example. The following example
illustrates the rules of this paragraph

()():
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Example. (i) Facts. On March 1, 1998, X
issues a contract to E for cash. The contract
provides that beginning on April 1, 1998, X
will distribute to E a fixed amount of cash
each month for E’s life but that no
distributions will be made after April 1,
2018. On April 1, 1998, E’s life expectancy
is 9 years.

(ii) Analysis. A maximum payout provision
exists because if E survives beyond April 1,
2018, E will receive no further distributions
under the contract. The period of time from
the annuity starting date (April 1, 1998) to
the termination date (April 1, 2018) is 20
years. Because this 20-year period is more
than twice as long as E’s life expectancy on
April 1, 1998, the maximum payout
provision qualifies for the exception in
paragraph (j)(6)(iii) of this section.
Accordingly, the existence of this maximum
payout provision does not prevent the
contract from being described in section
1275(a)(1)(B)(i).

(7) Decreasing payout provision—(i)
General rule. If the amount of
distributions during any contract year
(other than the last year during which
distributions are made) may be less than
the amount of distributions during the
preceding year, this possibility can
significantly reduce the probability that
total distributions under the contract
will increase commensurately with the
longevity of the annuitant (or
annuitants). Thus, the existence of this
possibility causes the contract to fail to
be described in section 1275(a)(1)(B)(i).

(ii) Exception for certain variable
distributions. Notwithstanding
paragraph (j)(7)(i) of this section, if an
annuity contract provides that the
amount of each distribution must
increase and decrease in accordance
with investment experience, cost of
living indices, or similar fluctuating
criteria, then the possibility that the
amount of a distribution may decrease
for this reason does not significantly
reduce the probability that the
distributions under the contract will
increase commensurately with the
longevity of the annuitant (or
annuitants).

(iii) Examples. The following
examples illustrate the rules of this
paragraph (j)(7):

Example 1. (i) Facts. On March 1, 1998, X
issues a contract to F for $100,000. The
contract provides that beginning on March 1,
1999, X will make distributions to F each
year until F’s death. Prior to March 1, 2009,
distributions are to be made at a rate of
$12,000 per year. Beginning on March 1,
2009, distributions are to be made at a rate
of $3,000 per year.

(ii) Analysis. If F is alive in 2009, the
amount distributed in 2009 ($3,000) will be
less than the amount distributed in 2008
($12,000). The exception in paragraph
()(7)(ii) of this section does not apply. The
decrease in the amount of any distributions
made on or after March 1, 2009, can

significantly reduce the probability that total
distributions under the contract will increase
commensurately with F’s longevity. Thus,
the contract fails to be described in section
1275(a)(1)(B)(i).

Example 2. (i) Facts. On March 1, 1998, X
issues a contract to G for cash. The contract
provides that, effective on any date G chooses
(the annuity starting date), X will begin
monthly distributions to G for G’s life. Prior
to the annuity starting date, the account
value of the contract reflects the investment
return, including changes in the market
value, of an identifiable pool of assets. When
G chooses the annuity starting date, G must
also choose whether the distributions are to
be fixed or variable. If fixed, the amount of
each monthly distribution will remain
constant at an amount that is no less than an
amount based on the contract’s account value
as of the annuity starting date, G’s age on that
date, and permanent purchase rate
guarantees contained in the contract. If
variable, the monthly distributions will
fluctuate to reflect the investment return,
including changes in the market value, of the
pool of assets. The monthly distributions
under the contract will not otherwise decline
from year to year.

(ii) Analysis. Because the only possible
year-to-year declines in annuity distributions
are described in paragraph (j)(7)(ii) of this
section, the possibility that the amount of
distributions may decline from the previous
year does not reduce the probability that total
distributions under the contract will increase
commensurately with G’s longevity. Thus,
the potential fluctuation in the annuity
distributions does not cause the contract to
fail to be described in section 1275(a)(1)(B)(i).

(8) Effective dates—(i) In general.
Except as provided in paragraph (j)(8)
(ii) and (iii) of this section, this
paragraph (j) is applicable for interest
accruals on or after February 9, 1998 on
annuity contracts held on or after
February 9, 1998.

(i) Grandfathered contracts. This
paragraph (j) does not apply to an
annuity contract that was purchased
before April 7, 1995. For purposes of
this paragraph (j)(8), if any additional
investment in such a contract is made
on or after April 7, 1995, and the
additional investment is not required to
be made under a binding contractual
obligation that was entered into before
April 7, 1995, then the additional
investment is treated as the purchase of
a contract after April 7, 1995.

(iii) Contracts consistent with the
provisions of FI-33-94, published at
1995-1 C.B. 920. See
§601.601(d)(2)(ii)(b) of this chapter.
This paragraph (j) does not apply to a
contract purchased on or after April 7,
1995, and before February 9, 1998, if all
payments under the contract are
periodic payments that are made at least
annually for the life (or lives) of one or
more individuals, do not increase at any
time during the term of the contract, and
are part of a series of distributions that

begins within one year of the date of the
initial investment in the contract. An
annuity contract that is otherwise
described in the preceding sentence
does not fail to be described therein
merely because it also provides for a
payment (or payments) made by reason
of the death of one or more individuals.
Michael P. Dolan,
Deputy Commissioner of Internal Revenue.
Approved: December 19, 1997.
Donald C. Lubick,
Acting Assistant Secretary of the Treasury.
[FR Doc. 98-20 Filed 1-7-98; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 9

[FRL-5943-2]

OMB Approval Numbers Under the
Paperwork Reduction Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
technical amendment amends the table
that lists the Office of Management and
Budget (OMB) control numbers issued
under the PRA for Regulation of Fuels
and Fuel Additives, Standards for
Reformulated and Conventional
Gasoline.

EFFECTIVE DATE: This final rule is
effective February 9, 1998.

FOR FURTHER INFORMATION CONTACT:
Ervin Pickell (telephone: (303) 969—
6485).

SUPPLEMENTARY INFORMATION: EPA is
today amending the table of currently
approved information collection request
(ICR) control numbers issued by OMB
for various EPA regulations. Today’s
amendment updates the table to list
those information requirements
promulgated in the rulemaking Fuels
and Fuel Additives, Standards for
Reformulated and Conventional
Gasoline which appeared in the Federal
Register on February 16, 1994 (59 FR
7716-7878). The information collection
associated with this rule was approved
by OMB on March 18, 1994 and a notice
of OMB approval, which displayed the
OMB No. 2060-0277, was published in
the Federal Register on April 18, 1994
(59 FR 18392). The affected regulations
are codified at 40 Code of Federal
Regulations (CFR) part 80 and part 9.
EPA will continue to present OMB
control numbers in a consolidated table
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format to be codified in 40 CFR part 9
of the Agency’s regulations, and in each
CFR volume containing EPA
regulations. The table lists the section
numbers with reporting and
recordkeeping requirements, and the
current OMB control numbers. The
notice in the Federal Register of the
OMB control numbers and their
subsequent codification in the CFR
satisfy the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR part 1320.

These ICRs were previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is ““good cause” under section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary.

Under Executive Order 12866, this
action is not a “‘significant regulatory
action” and is therefore not subject to
review by the Office of Management and
Budget. In addition, this action does not
impose annual costs of $100 million or
more, will not significantly or uniquely
affect small governments, and is not a
significant federal intergovernmental
mandate. The Agency thus has no
obligations under sections 202, 203, 204
and 205 of the Unfunded Mandates
Reform Act. Moreover, since this action
is not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute, it is
not subject to sections 603 or 604 of the
Regulatory Flexibility Act.

Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements,
Regulation of fuels and fuel additives.

Dated: December 22, 1997.
Sylvia K. Lowrance,
Principal Deputy Assistant Administrator,
Office of Enforcement and Compliance
Assurance.

For the reasons set out in the
preamble, 40 CFR part 9 is amended as
follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g-1, 300g-2,
300g-3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—-3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

2. Section 9.1 is amended by adding
in numerical order the new entries to
the table under the indicated heading to
read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

o OMB con-

40 CFR citation trol No.

* * * * *

Regulation of Fuels and Fuel
Additives

* * * * *
80.40 ..o 2060-0277
80.46 ..ooveii 2060-0277
80.65 .oeiii 2060-0277
80.68—80.69 ......eeecvieriiiiiieiene 2060-0277
80.74-80.77 .eovveviiieieeieeiieene 2060-0277
80.79 i 2060-0277
80.83 ..ot 2060-0277
80.91-80.93 ..o, 2060-0277
80.101-80.106 .....ccoeevieiiieiinnnn 2060-0277
80.125 .. 2060-0277
80.127-80.130 ...ocovveiiiiiiieiien, 2060-0277

* * * * *

[FR Doc. 98-434 Filed 1-7-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OH111-1a; FRL-5947-8]

Approval and Promulgation of
Maintenance Plan Revision; Ohio

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The United States
Environmental Protection Agency
(USEPA) is approving through ““direct
final”” procedure, an October 20, 1997,
request from Ohio, for a State
Implementation Plan (SIP) maintenance
plan revision for the Jefferson County
o0zone maintenance area. The
maintenance plan revision is allocating
to the mobile source emission budget for
transportation conformity purposes a
portion of the existing safety margin.
The safety margin is the difference
between the attainment inventory level
of the total emissions and the projected
levels of the total emissions in the final
year of the maintenance plan.

DATES: This ““direct final” rule is
effective on March 9, 1998, unless
USEPA receives significant written
adverse or critical comments by
February 9, 1998. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Copies of the documents
relevant to this action are available for
inspection during normal business
hours at the following location:
Regulation Development Section, Air
Programs Branch, (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois, 60604.

Please contact Scott Hamilton at (312)
353-4775 before visiting the Region 5
office.

Written comments should be sent to:
J. EImer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois,
60604.

FOR FURTHER INFORMATION CONTACT:
Scott Hamilton, Environmental
Scientist, Regulation Development
Section, Air Programs Branch (AR-18J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-4775.

SUPPLEMENTARY INFORMATION:

l. Background

The Clean Air Act in section 176(c)
requires conformity of activities to an
implementation plan’s purpose of
attaining and maintaining the National
Ambient Air Quality Standards. On
November 24, 1993, the USEPA
promulgated a final rule establishing
criteria and procedures for determining
conformity of transportation plans,
programs and projects funded or
approved under Title 23 U.S.C. of the
Federal Transit Act.

The State of Ohio finalized and
adopted State transportation conformity
rules on August 1, 1995, the rules
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became effective August 21, 1995, and
Ohio submitted the rules as a SIP
revision request on August 17, 1995.
The rules were approved by the USEPA
onJuly 15, 1996 (61 FR 24702).

The transportation conformity rules
require, among other things, a
comparison of emissions to the mobile
source emissions budget established by
a control strategy SIP. A control strategy
SIP is defined by the conformity rules
to be a maintenance plan, an attainment
demonstration, or a rate of progress
plan. The USEPA approval of the
maintenance plan established the
mobile source budget for transportation
conformity purposes.

The preamble to the November 24,
1993, transportation conformity rule (58
FR 62188) explains the emissions
budget concept. The preamble also
describes how to establish the motor
vehicle emissions budget in the SIP and
how to revise the emissions budget. The

State transportation conformity rule at
3745-101-16 of the Ohio
Administrative Code allows the mobile
source emissions budget to be changed
as long as the total level of emissions
from all sources remain below the
milestone level. In the case of a
maintenance plan the milestone level is
the attainment level established in the
maintenance plan.

The maintenance plan is designed to
accomodate future growth while still
maintaining the ozone air quality
standard. Growth in industries,
population and traffic is offset with
reductions from cleaner cars and other
emissions reduction programs. Through
the maintenance plan the State and
local agencies can manage the air
quality while providing for growth.

11. Evaluation of the State Submittal

On October 20, 1997, Ohio submitted
to the USEPA a SIP revision request for
the Jefferson County area maintenance

plan. A public hearing for the area was
held on October 14, 1997.
Documentation on the public hearing
was submitted to the USEPA in order to
complete the SIP revision request.

Ohio has requested to allocate to the
Jefferson County mobile source budget
part of the reductions achieved between
the 1990 attainment inventory year and
the 2005 projected emissions inventory
(4.4 tons/day Volatile Organic
Compounds (VOC) existing safety
margin, and 39.4 tons/day Oxides of
Nitrogen (NOx) existing safety margin,
as described in 59 FR 48395; September
21, 1994). The SIP revision requests the
allocation of 1.0 ton/day VOC, and 1.0
ton/day NOx, into the area’s mobile
source budget from the existing safety
margin. Table 1 illustrates the approved
emissions budgets for VOC and NOx
from point, mobile (on-road) and area
sources. The safety margin allocations
are shown in Table 2.

TABLE 1.—NOx AND VOC EMISSIONS BUDGET; AND SAFETY MARGIN DETERMINATIONS, JEFFERSON COUNTY

[Tons/day]
Source category 1990 1996 2005
VOC Emissions
11 12 1.3
8.5 4.9 41
6.5 6.4 6.3
101 LSRR 16.1 125 11.7
Safety Margin = 1990 total emissions—2005 total emissions = 4.4 tons/day VOC
NOx Emissions
POINE Rt r e r et r et r e 378 376 340
Mobile (on-road) .. 4.7 4.1 3.4
2.7 2.7 2.6
LIS = LTS PRTP 385.4 382.8 346.0
Safety Margin = 1990 total emissions—2005 total emissions = 39.4 tons/day NOx
TABLE 2.—ALLOCATION OF SAFETY MARGIN TO THE 2005 MOBILE SOURCE BUDGET, JEFFERSON COUNTY
[Tons/day]
Source category 1990 1996 2005
VOC Emissions
L0 1T U OT PO PSPPI 11 1.2 1.3
[V (o) o1 =0 (o] g B o = To ) O OO PP OUPRPOPPRTN 8.5 49 5.1
Y (=T PP P PP PRSP 6.5 6.4 6.3
TOTAIS ettt bR bR R bbbt n e nr e 16.1 125 12.7
Remaining Safety Margin = 1990 total emissions—2005 total emissions = 3.4 tons/day VOC
NOx Emissions
0 OSSR 378 376 340
Mobile (on-road) 4.7 4.1 4.4
F == RO O PP PP TUPPPPPPTPPN 2.7 2.7 2.6
TOTAIS ettt E b bR bbbt n e nn e 385.4 382.8 347.0

Remaining Safety Margin = 1990 total emissions—2005 total emissions = 38.4 tons/day VOC.
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Table 2 illustrates that the requested
portion of the safety margin can be
allocated to the mobile source budget
and still remain at or below the 1990
attainment level of total emissions for
the Jefferson County area. This
allocation is allowed by the conformity
rule since the area would still be at or
below the 1990 attainment level for the
total emissions in the area.

The USEPA's review of the SIP
revision request finds that the requested
allocation of the safety margins for the
Jefferson County area is approvable
since the approval of the new mobile
source emissions budget will keep the
total emissions for the area at or below
the attainment year inventory level as
required by the transportation
conformity regulations.

I11. USEPA Action

The USEPA approves the requested
allocation of the safety margin to the
mobile source budget for the Jefferson
County area. This action will be
effective on March 9, 1998 unless, by
February 9, 1998, significant written
adverse or critical comments on the
approval are received.

If the USEPA receives such written
adverse comments, the approval will be
withdrawn before the effective date by
publishing a subsequent rulemaking
that will withdraw the final action. All
written public comments received will
be addressed in a subsequent final rule
based on this action serving as a
proposed rule. The USEPA does not
plan to institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
written comments are received, the
public is advised that this action will be
effective on March 9, 1998.

IV. Administrative Requirements

A. Future Requests

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

B. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

C. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et seq., USEPA
must prepare a regulatory flexibility
analysis assessing the impact of any

proposed or final rule on small entities.
5 U.S.C. sections 603 and 604.
Alternatively, USEPA may certify that
the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids USEPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. USEPA.,
427 U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, USEPA
must undertake various actions in
association with any proposed or final
rule that includes a Federal mandate
that may result in estimated costs to
state, local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. This Federal
action approves pre-existing
requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or the
private sector, result from this action.

E. Audit Privilege and Immunity Law

Nothing in this action should be
construed as making any determination
or expressing any position regarding
Ohio’s audit privilege and immunity
law (Sections 3745.70-3745.73 of the
Ohio Revised Code). U.S. EPA will be
reviewing the effect of the Ohio audit
privilege and immunity law on various
Ohio environmental programs,
including those under the Clean Air
Act, and taking appropriate action(s), if
any, after thorough analysis and
opportunity for Ohio to state and
explain its views and positions on the
issues raised by the law. The action
taken herein does not express or imply
any viewpoint on the question of
whether there are legal deficiencies in
this or any Ohio CAA program resulting

from the effect of the audit privilege and
immunity law. As a consequence of the
review process, the regulations subject
to the action taken herein may be
disapproved, federal approval for the
Clean Air Act program under which
they are implemented may be
withdrawn, or other appropriate action
may be taken, as necessary.

F. Submission to Congress and the
General Accounting Office

Under sec. 5 U.S.C. 801(a)(1)(A) as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
USEPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by sec. 5
U.S.C. 804(2)

G. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 9, 1998. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Nitrogen oxides, Transportation
conformity.

Dated: December 24, 1997.

David A. Ullrich,
Acting Regional Administrator, Region V.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart KK—Ohio

2. Section 52.1885 is amended by
adding paragraph (a)(7) to read as
follows:

§52.1885 Control Strategy: Ozone
(a) * * *
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(7) Approval—On October 20, 1997,
Ohio submitted a revision to the
maintenance plan for the Jefferson
County area. The revision consists of an
allocation of a portion of the safety
margin in the area to the transportation
conformity mobile source budget for
that area. The mobile source budget for
transportation conformity purposes for
Jefferson County are now: 5.1 tons per
day of volatile organic compound
emissions for the year 2005 and 4.4 tons
per day of oxides of nitrogen emissions
for the year 2005.

[FR Doc. 98-433 Filed 1-7-98; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 11
RIN 3067-AC77

Debt Collection

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim final rule with request
for comments.

SUMMARY: Under this rule FEMA will
refer delinquent debts owed to this
Agency to the Department of the
Treasury for collection under the
Government-wide Treasury Offset
Program (TOP) and for tax refund offsets
at the same time. FEMA amends its
administrative offset regulations to
allow administrative offset against
delinquent debtor States and units of
general local government. FEMA also
amends its regulations to change the
method for calculating interest, penalty
and administrative charges assessed on
delinquent debts and to make States and
units of general local government
subject to such charges.

DATES: This interim final rule is
effective January 1, 1998. We invite
comments on the rule, which should be
submitted on or before March 9, 1998.
FOR FURTHER INFORMATION CONTACT:
Richard S. Buck, 1V, Financial Policy
Division, Office of Financial
Management, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646-4091.
ADDRESSES: Please submit any
comments to the Rules Docket Clerk,
Office of the General Counsel, Federal
Emergency Management Agency, 500 C
Street SW., room 840, Washington, DC
20472. Comments may also be
submitted to the Rules Docket Clerk by
facsimile at (202) 646—-4536, or by e:mail
addressed to Crane.Miller@fema.gov.
Please refer to RIN 3067—-AC61, Debt

Collection when submitting your
comments.

SUPPLEMENTARY INFORMATION:
I. Background

The Debt Collection Improvement Act
of 1996 (DCIA), Pub.L. 104-134,
§31001, 31 U.S.C. 3720A, provides that
the Department of the Treasury ensure
that any Federal Government payment
to a delinquent non-tax Federal debtor
is subject to automatic offset against any
tax refunds that may be owed to the
debtor. Creditor Federal agencies are to
receive any funds that are offset and are
to apply them against outstanding debts.
The DCIA also provides that the
Department of the Treasury manage the
tax refund offset program, previously
administered by the Internal Revenue
Service (IRS).

To implement these DCIA provisions,
the Department of the Treasury’s
Financial Management Service (FMS)
published an interim final rule at 62 FR
34175 on June 25, 1997, which added
§285.2 to 31 CFR and covered both TOP
and the tax refund offset programs. The
FMS rule requires that all Federal
agencies revise their debt collection
regulations so that the agencies refer
their delinquent debts to the
Department of the Treasury. This FMS
rule also centralizes and streamlines
collection of delinquent non-tax Federal
debt by having the Department of the
Treasury (Treasury) manage the tax
refund offset program as part of the
Treasury’s Government-wide offset
program.

The FMS rule also requires Federal
agencies to amend their debt collection
regulations on administrative offset and
tax refund offset by the end of 1997 to
conform to the FMS rule. FEMA’s
interim final rule complies with the
FMS requirement.

Under the FMS rule, FEMA will refer
delinquent debt to Treasury for both
TOP and tax refund offset. Under
FEMA'’s previous tax refund offset
regulation, 44 CFR §811.61-11.65,
FEMA referred to the IRS only those
delinquent debts that could not be
recovered through administrative or
salary offset and that had been reported
as delinquent to consumer reporting
agencies (commonly known as “‘credit
bureaus’). The new FMS rule allows
agencies to use the three collection
methods concurrently. The FMS rule
allows agencies to report delinquent
consumer debt to credit bureaus either
before or after submitting a debt to the
Treasury Offset Program, that is, credit
bureau reporting is not a prerequisite to
tax refund offset under this rule.

Under 31 U.S.C. 3701(c) the definition
of ““persons’” who are subject to the
administrative offset provisions (31
U.S.C. 3716) of the Debt Collection Act
of 1982 (DCA), makes any individual,
organization, or entity except other
Federal agencies subject to such offset,
including States and units of general
local government. Under 31 U.S.C. 3717
Federal agencies assess interest, penalty
and administrative charges against
unpaid claims of the United States,
including debts owed by States and
units of general local government.
FEMA's interim final rule allows FEMA
to use administrative offset and to assess
interest, penalty and administrative
charges against these governments.
Previously, FEMA charged States and
units of general local government
interest under principles of common
law. However, principles of common
law did not allow creditors, such as
Federal agencies, to assess penalties or
costs of collection against States and
units of general local government.
FEMA debt collection regulations had
provided for common law offset against
these entities.

FEMA amends § 11.48 on interest,
penalty and administrative charges to
change its methods for calculating these
charges.

I1. Section-by-Section Analysis of the
Regulations

Section 11.43, Administrative Offset,
is changed to allow FEMA to:

1. Take administrative offsets against
States and units of general local
government;

2. Collect, through the use of
administrative offset and tax refund
offset, debts owed by individuals and
other private sector delinquent debtors
to States and local governments, which
arise under programs administered by
FEMA. FEMA will take such action
under the provisions of 31 U.S.C.
3716(h)(1) and reciprocal agreements
entered into by the Secretary of the
Treasury and the States concerned. For
instance, FEMA administers the
Individual & Family Grant (IFG)
program, which is funded 75% by the
FEMA and 25% by the States. If a debtor
owed a debt under the IFG Program,
then FEMA could use administrative
and tax refund offsets to recover the
State’s 25% share;

3. Refer specifically delinquent debt
to the Department of the Treasury for
TOP in addition to conducting Agency
administrative offset. Previously, the
FEMA regulation (8§ 11.43(a)) only
allowed FEMA to use administrative
offset against any monies due to the
debtor from the United States;
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4. Change the period in which the
debtor could request an administrative
review from 15 days after receipt of the
administrative offset notice to 60 days
after FEMA mails such notice to the
debtor. Since the period is calculated
from the date of mailing rather than
from date of receipt of notice, FEMA no
longer has to use expensive certified
mail, return receipt requested, for
mailing such notices. See §11.43(c).
Administrative review means that
FEMA considers evidence and
arguments submitted by the debtor and
takes a fresh look as to whether FEMA
should continue collection efforts for
the full amount of the debt. 31 U.S.C.
3716(a)(3) provides that agencies must
afford debtors a right to a “‘review
within the agency’’ before taking
administrative offset;

5. Stay offset action where the debtor
made a request for administrative
review within the 60-day request period
until FEMA has rendered a decision on
the debtor’s request;

6. Continue offset action where the
debtor has made a late request (after the
60-day period) for administrative
review. Under such circumstances,
FEMA will review the debtor’s evidence
and arguments. If the FEMA
Administrative Review Official (ARO)
finds that the debtor owes less than
amounts already offset at the time of the
decision, then FEMA will refund the
difference to the debtor;

7. Use offset under principles of
common law in addition to FEMA’s
having the ability to collect by
administrative offset. This implements
DCIA §31001 (d)(2), 31 U.S.C. 3716(d);

8. Determine that the debtor’s failure
to receive FEMA'’s notice of
administrative offset, where this Agency
had mailed the notice to debtors’ last
known address, will not affect the
validity of the administrative offset
action;

9. Make debtors liable for all costs
incurred by the Federal Government
administrative offsets. For instance,
delinquent debtors will have to pay the
charges, now (in 1997) $7.02 per offset,
that the Department of the Treasury
incurs in making a TOP offset.
Administrative offset costs are
“‘administrative costs” provided for in
§11.48(d).

Section 11.44, Collection of debts
from Federal agencies or States or units
of general local government by common
law offset has been removed and the
section reserved. The DCIA now allows
Federal agencies to use DCA
administrative offset against States and
units of general local government, and
excepts Federal departments and
agencies from administrative offset.

Before the enactment of the DCIA,
FEMA provided procedures by which
FEMA would exercise common law
offsets against these entities.

Section 11.48, Interest, Penalty and
Administrative Charges

The DCIA, by changing the definition
of ““persons” subject to interest, penalty
and administrative costs of collection
under 31 U.S.C. 3717, now allows
Federal agencies to assess such charges
against States and units of general local
government. Previously, FEMA had
assessed interest against these entities
only under principles of common law.
At common law, any creditor could
charge interest against debtors who were
tardy in making payments of debts. In
United States v. Texas, 507 U.S. 529
(1993), the Supreme Court approved a
Federal department’s charging a State
interest on a past-due debt. However,
principles of common law did not
permit creditors, or Federal agencies, to
assess penalties and administrative
costs of collection against delinquent
debtors. FEMA'’s prior rule, §11.48(c),
excluded States and units of local
government from penalty or
administrative charge assessments.
Sections 11.48(b), 11.48(d) and 11.48(e)
now allow FEMA to assess interest,
penalties and administrative charges
against these entities under the
provisions of 31 U.S.C. 3717.

Section 11.48(a) contains a definition
of “delinquent debt” to be used in all
FEMA'’s debt collection regulations
(811.30-11.65). A debt becomes
delinquent when it is not paid for by the
due date or if a debtor has entered into
a payment plan and fails to make a
payment when due under the plan.

Waiver of Interest and Penalties

Section 11.48(f)(5) now provides that
the FEMA Agency Collections Officer
(ACO) or the ACO’s designee may waive
assessment of interest where such
assessment would be against equity and
good conscience and not in the best
interests of the United States. The
section gives two situations where such
waiver may be granted. Under
§11.34(a)(1) FEMA’s Chief Financial
Officer also serves as FEMA’s Agency
Collections Officer.

Penalty Charges

FEMA is changing its method of
calculating penalty charges in
§11.48(d). Previously, FEMA deemed a
debt to be delinquent if the debtor did
not pay the debt in full within 30 days
after FEMA first notified the debtor that
the debt was due. Since the Debt
Collection Act of 1982, 31 U.S.C.
3717(e)(2), assesses penalty charges

where a debt is 90 days past due, FEMA
did not begin charging penalty charges
until the 120th day after notification
with accrual starting with the 31st day
after notification.

Under revised § 11.48(d), debtors will
not be liable for penalty charges so long
as they pay their debts in full within 90
days after the date that FEMA first sent
notice that this Agency would assess
penalty. See 31 U.S.C. 3717(e)(2). The
penalty accrual period will start with
the date of notification rather than 30
days after the date of the notification
letter. Penalty will accrue also on
unpaid interest as it accumulates and on
administrative charges from the date
that the Federal Government incurred
them.

Under the new § 11.48(f)(5), if FEMA
were to delay unduly in rendering an
administrative review decision, then the
ACO may waive assessment of penalty
during the period of unreasonable delay.

Revised §11.48(f)(1)(iv) grants FEMA
authority to waive impositions of
interest in accordance with standards
set out in the Federal Claims Collection
Standards (FCCS) at 4 CFR 102.13(c)
and FEMA's debt collection regulations
relating waiver, termination and
suspension of debts at §§11.50 and
11.51. FEMA is eliminating as grounds
for waiver of interest and penalty the
debtor’s having a valid dispute with
FEMA on issues involved in the debt.

In the non-applicability of interest,
penalty and administrative charges
subsection (§11.48(g)), FEMA provides
that only Federal agencies are exempt
from these charges. As previously
mentioned, with the passage of the
DCIA, States and units of general local
government no longer are exempt from
assessment of such charges under the
Debt Collection Act of 1982 (31 U.S.C.
3717).

Where a debtor owes FEMA more
than one debt and the debtor makes an
involuntary partial payment the FMS
states that the payment should be
applied to the oldest debt first. FEMA
has revised § 11.48(h) to require that
such partial payments will be applied to
the oldest debt first. However, where the
debtor makes a voluntary payment the
debtor may choose to which debt the
payment may be credited. This latter
rule follows principles of common law.

FEMA has revised its rule,
§11.48(i)(1), relating to waiver of
interest, penalty and administrative
charge waivers as applied to States and
local governments. If such governments
can demonstrate to the satisfaction of
the ACO or a designated deputy that the
government’s revenues are insufficient
to enable the government to provide
essential public services, then FEMA
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may waive these charges. However,
FEMA may demand that the requesting
government provide accounting,
economic, and demographic data to
enable the ACO or the deputy to reach
an informed conclusion as to whether to
grant the waiver.

Under revised §11.48(i) States and
local governments that request review of
proposed offsets will be charged
interest, penalty or administrative
charges on the amounts found to be due
and owing after the completion of the
administrative review process, just as
any other debtor would be. Where a
statute or regulation provides for a
mandatory review, FEMA must waive
interest and penalty charges (see the
Federal Claims Collection Standards, 4
CFR 102.13(h)). Under §11.48(j),
interest and penalty will continue to
accrue on debts until debtors’ payments
actually are received at the place of
payment designated by FEMA.

Sections 11.61 Through 11.65, Covering
Tax Refund Offsets

Since the Department of the Treasury
has assumed management of the entire
tax refund offset program in lieu of the
IRS, FEMA has revised §811.61-11.65
to substitute ‘“Department of the
Treasury” wherever “Internal Revenue
Service” or “IRS” previously appeared.
These sections have been changed so
that the procedures may be applied
against any tax refund, whether the
refund is for customs, alcohol, tobacco
and firearms, or any other tax collected
under the aegis of the Department of the
Treasury. FEMA'’s prior regulation only
covered “‘income tax refunds” even
though the Debt Collection Act of 1982
(31 U.S.C. 3720A) covered tax refunds
generally.

The Debt Collection Act (31 U.S.C.
3720A(b)(2) requires agencies to grant
the debtor at least 60 days to present
evidence that their debt was not past-
due or legally enforceable. FEMA'’s prior
tax refund offset regulations granted
debtors 65 days from the mailing of
notice that FEMA was intending to use
tax refund offset to collect delinquent
debt. The additional five days was to
allow time for the mails. However, to
make times uniform for debtors to file
requests for administrative review and
reviews within the agency throughout
FEMA'’s debt collection regulations,
§811.30-11.65 set the time in which
debtors may make a timely request for
such reviews at 60 days from the
mailing of the notice.

Section 11.61, Referral of Debt for Tax
Refund Offset

Based on former IRS regulations, the
previous 811.61(a) limited referral of

delinquent debts for tax refunds to those
debts:

1. that had already been reported to
consumer reporting agencies (*‘credit
bureaus™);

2. that were not collectable through
Federal salary, uniformed services pay,
or Federal Government service
retirements; or

3. that were not collectable by using
administrative offsets under 31 U.S.C.
3716.

In this interim final rule FEMA no
longer eliminates certain debtors from
the tax refund offset process. FEMA will
continue aggressive use of credit bureau
reporting of delinquent debtors, of
collection by offsets against Federal
employees, members of the uniformed
services, and Federal retirees, and of
administrative offsets, such as TOP.

Section 11.63, Notice to Debtor Before
Tax Refund Offset

Aside from the amendments made to
all FEMA's tax refund offset regulations
described above, this section has been
amended to refer to “tax refund offsets”
generically, rather than ““‘income tax
refund offsets’ as previously.

Under § 8 11.63(a)(2)(iv) through
11.63(b) the FEMA Office of General
Counsel (OGC) will decide debtors’
requests for review within the Agency.
Previously, the ACO rendered such
decisions. This is to transfer this
quasi-adjudicatory function from the
ACO to OGC, which bears responsibility
for legal interpretations of FEMA
regulations.

Section 11.64, Review Within Federal
Emergency Management Agency

Section 11.64 changes to 60 days after
mailing of the notice the time in which
the debtor may make a timely request
for a review within FEMA. However,
§11.64(c) allows FEMA to consider
requests for review filed after the 60-day
period. If the request is filed late, FEMA
will consider the debtor’s arguments
and evidence but the Federal
Government will not stay offset while
preparing a decision. If the decision
results in the debtor owing less
(possibly zero) than amounts previously
offset, then FEMA will refund the
difference to the debtor.

We amend 11.64 to substitute the
OGC for the ACO as the office to render
decisions where debtors request
administrative reviews. This rule
transfers an adjudicative function from
the ACO, whose staff is charged with
collecting debts, to OGC where the staff
is concerned with legal interpretations
and determining equities of situations.
Procedures for conducting reviews
within the Agency will be the same as

those for administrative reviews under
§11.43(d).

Section 11.65, Stay of Offset

This section is changed only to
substitute “‘Department of the Treasury”
where IRS had previously been used.

Administrative Procedure Act
Determination

FEMA is publishing this interim final
rule without opportunity for prior
public comment under the
Administrative Procedure Act, 5 U.S.C.
553. FEMA has determined that a
comment period would be unnecessary,
impractical, and contrary to the public
interest. This interim final rule does not
contain any significant, substantive
changes from the Internal Revenue
Service regulations and does not change
how the tax refund offset program
affects the taxpayer who owes
delinquent nontax debt. This interim
rule reflects changes to internal
procedures under which FEMA as a
creditor agency will submit delinquent
debt information to the Department of
the Treasury in compliance with
requirements of the Debt Collection
Improvement Act.

Procedures affecting debtors remain
substantially unchanged. The
procedural changes do not affect the
rights of the debtor to dispute the nature
or the amount of the debt or method of
collection; they reflect changes required
by merger of the tax refund offset with
the Treasury Offset Program, or by
enactment of the Debt Collection
Improvement Act. Further, the
procedural changes in this interim final
rule primarily affect how FEMA will
participate in the offset program. In
order to implement the offset programs
for tax refund payments made after
January 1, 1998, FEMA needs to modify
and publish its offset regulations. FEMA
determines that good cause exists and
that it is in the public interest to issue
this interim final rule without
opportunity for prior public comment.
We invite public comments on the
interim final rule, which comments will
be taken into account when the final
rule is published.

Regulatory Flexibility Act

The Director certifies that this interim
final rule is exempt from the
requirements of the Regulatory
Flexibility Act because it makes minor
and technical amendments mandated by
statute, 31 U.S.C. 3720A and by
Department of the Treasury Interim
Rule. This interim final rule does not
contain any significant substantive
changes from FEMA's present debt
collection regulations and does not
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substantially change how FEMA collects
debts owed the United States that arise
under FEMA programs. The Regulatory
Flexibility Act does not apply to this
interim final rule; no regulatory analysis
has been prepared.

Paperwork Reduction Act

The information collection
requirements contained in this interim
final rule have been approved by the
Office of Management & Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.) and have been assigned OMB
control number 3067-0122.

Executive Order 12866, Regulatory
Planning and Review

Promulgation of this interim final rule
is required by statute, 31 U.S.C. 3716
and 3720A, and is not a significant
regulatory action within the definition
of E.O. 12866. To the extent possible
under the statutory requirements of 31
U.S.C. 3720A this interim final rule
adheres to the principles of regulation
set forth in Executive Order 12866. This
interim final rule was not reviewed by
the Office of Management and Budget
under Executive Order 12866.

Congressional Review of Agency
Rulemaking

FEMA has submitted this interim
final rule to the Congress and to the
General Accounting Office under the
Congressional Review of Agency
Rulemaking Act, Pub. L. 104-121. This
interim final rule is not a ““major rule”
within the meaning of that Act. It does
not result in nor is it likely to result in
an annual effect on the economy of
$100,000,000 or more; it will not result
in a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and it
will not have “‘significant adverse
effects”” on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises.

This interim final rule is exempt (1)
from the requirements of the Regulatory
Flexibility Act, as certified previously,
and (2) from the Paperwork Reduction
Act.

This interim final rule is not an
unfunded Federal mandate within the
meaning of the Unfunded Mandates
Reform Act of 1995, Pub. L. 104-4. It
does not meet the $100,000,000
threshold of that Act.

List of Subjects in 44 CFR Part 11

Administrative practices and
procedures, Claims, Debts, Offsets,
Taxes, Refunds.

Accordingly, §811.43, 11.44, 11.48,
and 11.61 through 11.65 of 44 CFR are
amended as follows:

1. The authority citation for Part 11 is
revised to read as follows:

Authority: 31 U.S.C. 3701 et seq.

2. Section 11.43 is revised to read as
follows:

§11.43 Collection by administrative offset.

(a) General. The Agency Collections
Officer (ACO) or the ACO’s designee
may collect debts owed to the United
States by means of offsets against
monies due from the United States
under provisions of 31 U.S.C. 3716 and
the procedures set forth below. Under
provisions of 31 U.S.C. 3716(h)(1) and
reciprocal agreements entered into by
the Secretary of the Treasury and the
States concerned, the ACO or the ACO’s
designee may institute administrative
offsets covered in this section to collect
debts that are owed to States and which
arise under programs administered by
FEMA. The procedures prescribed by
this section shall not be used if the
debtor has executed a written agreement
satisfactory to the ACO or the ACO’s
designee for the payment of the debt so
long as the debtor adheres to the
provisions of the agreement. Before
using the procedures of this section, the
ACO or the ACO'’s designee shall
examine the debt to determine whether
the likelihood of collecting such a debt
and the best interests of the United
States justify the use of administrative
offset. If the debt is over 6 years old but
is not 10 years old, the ACO or the
ACO'’s designee shall examine the debt
and decide whether using these
procedures is cost effective. Further,
FEMA shall not use administrative
offset procedures on debts existing for
more than 10 years after the
Government’s right to collect the debt
first accrued unless facts material to the
Government’s right to collect the debt
were not known and could not have
been known by the officials of the
Government who were charged with
responsibility to discover and collect
the debt. FEMA may refer debts to the
Department of the Treasury for
Government-wide administrative offset
under the provisions of 31 U.S.C.
3716(c) and for offsets against Federal
tax refunds under provisions of 31
U.S.C. 3720A.

(b) Written notice. After the ACO or
the ACO’s designee has examined the
debt under procedures set forth in
paragraph (a) of this section, FEMA

shall hand deliver or send by mail a
notice to the debtor advising the debtor
of:

(1) Nature and amount of the debt
determined by the Agency to be due,
and of intention to collect by
administrative offset;

(2) Rights available under this section;

(3) Opportunity to inspect and copy
the records relating to the debt;

(4) Opportunity for review within the
Agency with respect to the debt; and

(5) Opportunity to enter into an
agreement with the ACO with respect to
the debt. Such agreement may include
voluntary but nonrevocable withholding
of monies due from the United States to
the debtor.

(c) Review within the Federal
Emergency Management Agency. The
debtor may request, within sixty
calendar days after mailing or hand-
delivery of the written notice specified
in paragraph (b) of this section, review
within the Agency as to the existence or
amount of the debt or terms of
repayment. An attorney in the Office of
General Counsel, acting as an
Administrative Review Official (ARO),
shall conduct the review. The ARO may
determine that no debt is due, that the
amount of the debts should be reduced,
that terms of repayment should be set,
or that the demanded amount should be
paid in full.

(1) If the debtor has made a timely
request for a review within the Agency,
then FEMA shall stay any offsets until
the ARO has rendered a decision.
However, interest, penalties and
administrative charges, as specified in
§11.48, shall continue to accrue during
the pendency of the review within the
Agency. If the debtor files a request for
a review within the Agency after the 60
days specified above, then FEMA shall
continue with the offset action.
However, if the ARO finds that the
debtor owes less than the amount offset,
then FEMA will refund the amount
over-withheld. For purposes of
determining whether the debtor has
filed a timely request for administrative
review, the date of FEMA'’s receipt of
the debtor’s request establishes the time
of filing.

(2) The ARO shall transmit the
decision on the debtor’s request for
review within the Agency. The ARO
may contact the debtor directly to
request additional information and data
in order to allow the ARO to reach a
knowledgeable decision. The ARO’s
decision shall be final insofar as
FEMA'’s administrative processing of the
debt is concerned.

(3) FEMA shall use procedures in this
section to decide debtors’ requests for
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review within FEMA under the
provisions of § 11.64(d).

(d) If the debtor does not execute a
written agreement, if the debtor does not
request review within the Agency, or if
the review within the Agency
determines that a debt is due, then
FEMA shall use administrative offset
against monies payable by the United
States in accordance with this section
and appropriate regulations. However, if
a statute or FEMA agreement either
prohibits or explicitly provides for
collection through administrative offset
for the debt or the type of debt involved
then the provisions of that statute or
FEMA agreement rather than the
provisions of this section shall be used
for such offset.

(e) If the debtor has a judgment
against the United States, then notice
shall be provided to the General
Accounting Office for offset in
accordance with 31 U.S.C. 3728.

(f) In addition to administrative offset
remedies described above, FEMA may
use its rights to collect debts by offsets
conducted under principles of common
law.

(9) The debtor’s failure to receive
notice, described in paragraph (b) of this
section, mailed by FEMA to the debtor’s
last-known address, shall not impair the
validity of offsets taken under this
section.

(h) If FEMA or any other Federal
department or agency incurs costs in
taking offsets to collect delinquent
debts, then the debtor shall be liable for
such costs as administrative costs in
accordance with section 11.48(d).

§11.44 [Removed and reserved]

3. Section 11.44 is removed and
reserved.

4, Section 11.48 is revised read as
follows:

§11.48 Interest, penalties, and
administrative charges.

(a) Definition. In §8§11.30 through
11.65 of this part, a debt is deemed to
be delinquent if the debtor has not paid
the debt by the collection due date and
if the debtor has not entered into a
repayment agreement satisfactory to
FEMA. A debt is also deemed
delinquent if the debtor has not made
payment by the date specified in the
applicable agreement.

(b) Interest. FEMA’s delinquent
debtors shall be charged interest on the
outstanding principal balance due on
debts owed the United States at the rate
published by the Secretary of the
Treasury under provisions of 31 U.S.C.
3717(a). The interest rate in effect at the
time that FEMA first mailed or hand
delivered to the debtor written notice,

stating that the debt was due and that
interest would be assessed on the debt,
shall be the rate applied throughout the
duration of the debt until the debt is
paid in full.

(1) However, if the debtor defaults on
a debt repayment agreement made with
the ACO or the ACO’s designee, then
interest shall accrue at the rate
published by the Secretary of the
Treasury under the provisions of 31
U.S.C. 3717(a)(1) that was in effect
when the debtor defaulted on the
repayment agreement. Interest shall
accrue either from the date that FEMA
first informed the debtor that the
Agency would assess interest on the
debt or some subsequent date specified
in the written notice given by FEMA to
the debtor stating that interest would be
assessed.

(2) However, where FEMA first sent
the notice of indebtedness prior to
October 25, 1982, interest shall run from
the date on or after that date when
FEMA first sent the debtor a letter
notifying the debtor that the Agency
would assess interest.

(c) Exceptions to interest charges.
However, no interest, described in
paragraph (a) of this section, shall be
charged if:

(1) The amount due is paid in full
within 30 days of the mailing of the
demand. However, the ACO or the
ACO’s designee, as documented by a
memorandum in the debt collection file,
may extend this 30-day period on a
case-by-case basis for good cause shown
in accordance with the Federal Claims
Collection Standards (4 CFR 102.13(g)),
or

(2) The applicable statute, regulation
required by statute, loan agreement or
contract either prohibits the charging of
interest or explicitly fixes interest or
charges, which apply to the debt
involved.

(d) Penalty charges. Except in the
situation described in paragraph (c) of
this section, the debtor shall be liable
for a penalty of 6% annually on the
unpaid principal, interest, and
administrative charges if the debtor fails
to pay the debt in full within 90 days
of the date after the first written notice
by FEMA that FEMA would assess
penalty charges. However, if the debtor
enters into a repayment agreement,
satisfactory to the ACO or the ACO’s
designee within the 90-day period, then
FEMA will not assess penalty so long as
the debtor adheres to the provisions of
the agreement. Penalty shall accrue
starting on and including the day of
FEMA'’s first written notice where
FEMA mentioned that it would assess
penalty charges on the debt. Penalty
will not be assessed against Federal

agencies. Penalty charges shall accrue
on administrative charges, starting on
the day that FEMA incurred the
administrative charge. However, if the
debtor pays the debt in full within 90
days of FEMA's first notice that the
Agency would assess penalty charges or
if the debtor enters into a repayment
agreement satisfactory to the ACO or the
ACO'’s designee within that time, then
FEMA will not assess penalty on
accrued administrative charges.

(e) Administrative costs for processing
delinquent debts. Debtors shall pay the
United States for costs incurred by the
Government in collecting the debt in
accordance with 31 U.S.C. 3717(e)(1).
Administrative cost calculations will be
based upon actual costs incurred by
FEMA or upon analyses establishing an
average of actual costs incurred by
FEMA in processing debts in similar
stages of delinquency.

(f) Standards for waiver of interest,
penalties, and administrative charges.

(1) The ACO or the ACO’s designee
may waive interest, penalties and
administrative charges, either in whole
or in part, if the ACO or the ACO’s
designee finds that:

(i) The debtor is financially unable to

ay,
P ();i) The Agency’s enforcement policy
will be adequately served if there is a
waiver in whole or in part;

(iii) The debtor has shown good
cause, satisfactory to the ACO, that the
claim was not timely paid. If waiver is
granted, the administrative claims file
shall be adequately documented; or

(iv) The ACO or the ACO'’s designee
may waive imposition of interest in
accordance with standards set forth in 4
CFR 102.13 and §811.50 and 11.51 of
this subpart.

(2) The ACO, with the concurrence of
the General Counsel, may waive
interest, penalties and administrative
costs based on criteria set forth in
paragraphs (f)(3) through (f)(5) of this
section. When such charges are waived,
the Agency Collections Officer or the
ACO'’s designee shall prepare a
memorandum for the debt collection file
stating the reasons for not collecting
such charges.

(3) If the costs of collection exceed the
projected recovery then interest,
penalties and administrative costs may
be waived.

(4) If FEMA determines that the
debtor is unable to pay, as shown by
complete and sworn statements as to his
or her assets and projected income, then
the ACO or the ACO’s designee may
waive interest, penalties and
administrative charges in whole or in
part. If the principal outstanding
amount of the debt exceeds $5,000, the
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determination shall be made by the
ACO. If the principal outstanding
amount of the debt is $5,000 or less, the
determination may be made by the DCO,
the ACO, or a person designated by the
ACO.

(5) The ACO or the ACO’s designee
may waive assessing interest, penalty,
and administrative charges if such
assessment would be against equity and
good conscience or not in the best
interests of the United States. Examples
include, but are not limited to:

(i) FEMA'’s undue delay in rendering
a decision where the debtor had
requested an administrative review or
review within the Agency. Under these
circumstances, interest and penalty
would be waived during the period of
undue delay.

(i) The amount of interest is so large,
in relation to the debtor’s ability to pay
that assessment of interest would leave
the debtor perpetually indebted to the
United States.

(9) Nonapplicability. The provisions
of this section do not apply to debts
owed by Federal agencies.

(h) Installment collections or partial
payments. When a debtor pays a debt
either partially or in installments, the
payments shall first be applied to
administrative costs, second to penalty
charges, third to accrued interest, and
finally to principal. Partial payments
shall be deemed to be made when
received at the FEMA office designated
to receive the payments. If the debtor
owes more than one debt, then the ACO
or the ACO’s designee will apply the
partial payment to the oldest debt first
unless the debtor is making a voluntary
installment payment. Under voluntary
circumstances, the debtor may designate
to which debt the payment is to be
applied.

(i) Collection of interest, penalties,
and administrative charges while an
appeal is pending. If the debtor requests
administrative review of the existence
or the amount of the debt, interest,
penalties, and administrative charges
may be waived or suspended by the
ACO or the ACO’s designee under the
following circumstances:

(1) If a State or local government
requests review within the Agency of a
proposed referral to the Treasury Offset
Program or an administrative review of
a proposed administrative offset, then
the ACO or the ACO’s designee may
waive interest, penalty or administrative
charges if the State or local government
shows to the satisfaction of the ACO or
the ACO'’s designee that its taxes and
other revenues would be insufficient to
allow the State or local government to
provide essential public services if
FEMA were to collect interest, penalty,

administrative charges, or any two or
more, either in whole or in part. The
ACO or the ACO’s designee may require
that the State or local government
provide FEMA with such economic,
accounting, financial or demographic
data as the ACO or the ACO’s designee
may deem necessary to reach an
informed decision as to waiver.

(2) If a debtor notes an appeal or
requests an administrative review that is
mandated by law, then FEMA shall not
assess interest and penalties while the
appeal is pending from the time that the
debtor requests an administrative
review or an appeal until the Agency
has taken final action on the
administrative review or the appeal.

(3) When a debtor notes an appeal or
requests an administrative review that is
permissive under statute or regulation,
then interest, penalties and
administrative charges may be waived
if:

(i) There is no fault or lack of good
faith on the part of the debtor and if the
amount of interest, penalties and
administrative charges is so high in
relation to affordable installment
repayments that the debt would never
be repaid. In determining whether
interest and penalties should be waived,
the ACO, the ACQO’s designee, or the
DCO may demand that the debtor
provide such financial data as he or she
may determine is necessary to reach an
informed decision.

(ii) FEMA unreasonably delays in
rendering a decision on a debtor’s
request for an administrative review or
review within the Agency, then the
ACO or the ACO’s designee may waive
assessment of interest, penalty, and
administrative charge during the period
of the unreasonable delay.

(iii) The ACO or the ACO’s designee
may waive or suspend the collection of
interest, penalty and administrative
charges, for good cause shown and if
such waiver or suspension would serve
FEMA'’s interests. The FEMA official
making such a waiver shall prepare a
memorandum describing the
circumstances and stating the reasons
for the grant of a waiver or suspension.

(i) Accrual of interest and penalty.
Interest and penalty will accrue on
delinquent FEMA debts until FEMA
receives payment at the address
designated by the ACO or the ACO’s
designee.

5. Sections 11.61 through 11.65 are
revised to read as follows:

§11.61 Referral of delinquent debts to
Department of the Treasury for offsets
against tax refunds.

(a) FEMA may refer delinquent debts
to the Department of the Treasury for

offset against tax refunds in accordance
with 31 U.S.C. 3720A and that
Department’s implementing regulations.

(b) FEMA will provide information to
the Department of the Treasury within
time limits prescribed by the Secretary
of the Treasury or his or her designee
and in accordance with agreements
entered into between FEMA and the
Department of the Treasury and its
constituent agencies.

(1) Information submitted to the
Department of the Treasury shall
include a description of:

(i) The size and age of FEMA'’s
inventory of delinquent debts; and

(i) The prior collection efforts that
the inventory reflects; and

(2) In accordance with time limits and
record transmission requirements
established by the Department of the
Treasury or its constituent agencies,
FEMA may submit magnetic media
containing information on debtors being
referred to that Department for tax
refund offset. FEMA may use the
electronic data transmissions facilities
of other federal agencies in transmitting
data on debtors or for referral of debts
to the Department of the Treasury.

(c) FEMA shall establish a collect-call
or toll-free telephone number that the
Department of the Treasury or its
constituent agencies will furnish to
debtors whose refunds have been offset
to obtain information from FEMA
concerning the offsets taken.

(d) Tax refund offset procedures
described in §8§11.61 through 11.64
shall apply to debts owed to the United
States that are past-due and legally
enforceable, and

(1) Except in the case of a judgment
debt, the debt has been delinquent for
at least three months but has not been
delinquent for more than ten years at
the time the offset is made; and

(2) Where FEMA has given the debtor
at least 60 days from the date of mailing
of the notification (described in §11.63
of this part) to request a review within
FEMA and to present evidence that all
or part of the debt is not past-due or
legally enforceable. If the debtor has
requested a review and presented
evidence, then FEMA has considered
the debtor’s evidence and reasons and
has determined that all or a part of the
debt is past-due and legally enforceable;
and

(3) With respect to which FEMA has
notified or has made a reasonable
attempt to notify the debtor that the debt
is past-due and, unless repaid within 60
days of the mailing of the notification
the debt will be referred to the
Department of the Treasury for offset
against any overpayment of tax; and

(4) Is at least $25.00; and
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(5) Meets all other requirements of 31
U.S.C. 3720A and the Department of the
Treasury regulations relating to the
eligibility of a debt for tax refund offset
have been satisfied.

§11.62 Administrative charges incurred in
referrals for tax refund offset.

In accordance with §11.48(e), all
administrative costs incurred in
connection with the referral of the debts
to the Department of the Treasury for
collection by tax refund offset shall be
added to the amount owed by the
debtor. Such costs will include, but not
be limited to, a pro-rata share of total
costs of taking offsets incurred by the
Department of the Treasury in
accordance with agreements executed
by FEMA, the Department of the
Treasury and the Department’s
constituent agencies.

§11.63 Notice to debtor before tax refund
offset.

(a) FEMA will refer a debt to the
Department of the Treasury for tax
refund offset only after FEMA:

(1) Makes a determination that the
debt is owed to the United States;

(2) Sends the debtor a notice of
FEMA'’s intent to use Department of the
Treasury tax refund offset that provides
the debtor with items of information
described in paragraphs (a)(2) (i)
through (vii) as follows:

(i) Debtor owes FEMA an amount due;
and

(i) The debt is past due; and

(iii) Unless the debt is repaid within
60 days of the date of FEMA’s mailing
the notice of intent described above,
FEMA intends to collect the debt by
requesting the Department of the
Treasury to take offset to reduce the
debtor’s federal tax refund by the
amount of the principal amount of the
debt and all accumulated interest,
penalty, and other charges; and

(iv) Debtor has an opportunity to
present arguments and evidence within
60 days of mailing of the notice of intent
that all or a part of the debt is not due.
A debtor requesting a review within the
Agency shall send these arguments to
the FEMA office that sent the notice of
intent under § 11.63(a)(2); and

(v) Debtor has had an opportunity to
arrange to inspect and copy records
relating to the debt by mailing a request
to the FEMA office sending the notice
of intent under § 11.63(a)(2); and

(vi) If no reply is received from the
debtor within 60 days of mailing of the
notice, FEMA may refer the debt to the
U.S. Department of the Treasury after
reviewing the file and determining that
the debt is due; and

(vii) Debtor may negotiate a
repayment agreement, satisfactory to
FEMA, for the repayment of the debt.

(b) If the debtor has presented
evidence and arguments as described in
subsection (a)(2)(iv) FEMA will refer the
debt to the Department of the Treasury
only after the FEMA Office of General
Counsel has rendered a decision under
provisions of §§11.64 and 11.65 of this
subpart concerning the debtor’s
arguments and evidence, if any, and has
determined that the debt is due either in
whole or in part. If the debtor has
submitted evidence in accordance with
paragraph (a)(2)(iv)(g) of this section,
the FEMA Office of General Counsel
shall notify the debtor of the Agency’s
final determination.

(c) If the debtor has questions
concerning the debt or procedures being
used, the debtor may contact FEMA at
an address and telephone number
provided in the notice of intent under
§11.63(a)(2).

§11.64 Review within Federal Emergency
Management Agency.

(a) Notification by debtor. A debtor
receiving notice of intent under
§11.63(a)(2) has the right to present
evidence and arguments within 60 days
of mailing of the notice of intent that all
of the debt is not past-due or not legally
enforceable. To exercise this right, the
debtor must:

(1) Send a written request for review
of evidence to the FEMA office sending
the notice of intent; and

(2) State in the request the amount
disputed and the reasons why the
debtor believes that the debt is not past-
due or is not legally enforceable; and

(3) Include in the request any
documents that the debtor wishes to be
considered, or state that additional

information will be submitted within
the remainder of the 60-day period.
FEMA is not obligated to consider any
of debtor’s evidence received after the
60-day period, except as specified in
paragraph (c) of this section.

(b) Submission of evidence. The
debtor may submit evidence that all or
part of the debt is not past due or legally
enforceable along with the notification
required by paragraph (a) of this section.
Debtor’s failure to submit the
notification and evidence within the 60-
day period may result in FEMA’s
referral of the debt to the Department of
the Treasury with only a review by the
ACO or the ACO’s designee that FEMA'’s
records show that the debt is actually
due FEMA.

(c) Late filed requests for review
within FEMA. If the debtor submits a
request for review after the 60-day time
limit in paragraph (a) of this section,
FEMA shall render a decision as
described in paragraph (d) of this
section, but FEMA shall not stay offset
action as described in §11.65. However,
if FEMA, after the review of the debtor’s
evidence and arguments, determines
that the debtor owes less than the
amounts that FEMA has taken through
offset, then FEMA shall refund any
difference between any amounts offset
and amounts that the review within the
Agency determines is actually owed.

(d) Review of the evidence. FEMA will
review the debtor’s arguments and
evidence in accordance with procedures
set forth in §11.43(c).

§11.65 Stay of tax refund offset action.

If the debtor notifies FEMA that the
debtor is exercising rights described in
§11.64 and submits evidence within
time limits specified in §11.64, any
notice to the Department of the Treasury
concerning tax refund offset will be
stayed until the issuance of a written
decision that sustains, amends, or ends
collection action resulting from FEMA'’s
original debt collection decision.

Dated: December 31, 1997.

James L. Witt,

Director.

[FR Doc. 98-310 Filed 1-7-98; 8:45 am]
BILLING CODE 6718-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-278-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300, A310, and A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A300, A310, and
A300-600 series airplanes. This
proposal would require inspections to
detect defects of the flanges of the bleed
air ducts of the auxiliary power unit
(APU), and to measure the material
thickness of the flanges; and repair,
replacement of the duct with a new or
serviceable duct, or operation of the
airplane with the bleed air system of the
APU inoperative, if necessary. For
certain airplanes, the proposal also
would require an inspection to detect
cracks of the flanges, and follow-on
actions. This proposal is prompted by
issuance of mandatory continued
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent rupturing and
cracking of the flanges of the bleed air
ducts, which could damage the elevator
control system and consequently reduce
the controllability of the airplane.
DATES: Comments must be received by
February 9, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 95—-NM—
278-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this

location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-278-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.

95-NM-278-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de I’ Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A300, A310, and A300-600
series airplanes. The DGAC advises that
it received a report indicating that the
flightcrew noticed that greater force
than usual was needed to actuate the
elevator control system during takeoff of
the airplane. Following the flight, an
inspection of the elevator control
linkages was performed. Results of that
inspection revealed that the aft detent
bellcrank mechanism was partially
jammed with a piece of material from
the bleed air duct of the auxiliary power
unit (APU). Subsequent investigation
revealed that one of the flanges of the
bleed air duct of the APU had ruptured,
and the adjacent duct was cracked. This
occurrence has been attributed to the
fact that the flange was manufactured
with a material thickness that is outside
appropriate tolerances.

If the material thickness of the flanges
is outside appropriate tolerances,
cracking of the flanges could occur. This
condition could lead to rupture of the
duct, and pieces of debris from the
ruptured duct could affect the elevator
control system. This condition, if not
corrected, could result in reduced
controllability of the airplane.

Explanation of Relevant Service
Information

Airbus has issued All Operator Telex
(AOT) 36-02, dated August 23, 1995,
which references the following Airbus
service bulletins: A300-36—0033 (for
Model A300 series airplanes), A300-36—
6024 (for Model A300-600 series
airplanes), and A310-36-2032 (for
Model A310 series airplanes), all dated
October 17, 1994. These service
bulletins describe procedures for
inspections to detect defects (recesses,
sharp edges, or scratches) of the inner
and outer surfaces of all flanges of the
bleed air ducts of the APU between
frames 83 and 93 (for Model A300 series
airplanes) or frames 85 and 93 (for
Model A310 and A300-600 series
airplanes), and to measure the material
thickness of the flanges with an
appropriate gauge; and repair of defects.
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For airplanes on which the material
thickness of the flanges is within
specified limits, the service bulletins
describe procedures for an inspection
using a magnifying glass to detect cracks
of the inner and outer surfaces of the
flanges; and, if cracks are found,
replacement of the duct with a new or
serviceable duct, at the time specified in
the applicable service bulletin, or
operation of the airplane with the bleed
air system of the APU inoperative.

For airplanes on which the material
thickness of the flanges is outside
specified limits, the service bulletins
recommend immediate replacement of
the duct with a new or serviceable duct,
or operation of the airplane with the
bleed air system of the APU inoperative.

The DGAC classified these service
bulletins and the AOT as mandatory
and issued French airworthiness
directive 95-182-184(B), dated
September 27, 1995, in order to assure
the continued airworthiness of these
airplanes in France.

FAA's Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, the proposed AD would
require inspections to detect defects of
the flanges of the bleed air ducts of the
APU, and to measure the material
thickness of the flanges; and repair,
replacement of the duct with a new or
serviceable duct, or operation of the
airplane with the bleed air system of the
APU inoperative, if necessary. For
certain airplanes, the proposal also
would require an inspection to detect
cracks of the flanges, and follow-on
actions. These actions would be
required to be accomplished in
accordance with the service bulletins
described previously, except as
described in the following paragraph.

Differences Between Proposed AD and
Service Bulletins

Operators should note that, unlike the
procedures described in the referenced
service bulletins, this proposed AD
would not permit further flight if
cracking is detected in the flanges. The
FAA has determined that, due to the
safety implications and consequences
associated with such cracking, all ducts
that are found to be cracked must be
replaced prior to further flight, or the
airplane must be operated with the
bleed air system of the APU inoperative.

Cost Impact

The FAA estimates that 84 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 9 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$45,360, or $540 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 95-NM-278-AD.

Applicability: Model A300, A310, and
A300-600 series airplanes on which Airbus
Modification 11308 has not been
accomplished during manufacture;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been otherwise
modified, altered, or repaired so that the
performance of the requirements of this AD
is affected, the owner/operator must request
approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent rupturing and cracking of the
flanges of the bleed air ducts of the auxiliary
power unit (APU), and cracking of the
adjacent duct, which could damage the
elevator control system and consequently
reduce the controllability of the airplane;
accomplish the following:

(a) Prior to the accumulation of 5,000 total
flight cycles, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later: Perform a visual inspection to
detect defects (recesses, sharp edges, or
scratches) of the inner and outer surfaces of
all flanges of the bleed air ducts of the APU
between frames 83 and 93 (for Model A300
series airplanes) or between frames 85 and 93
(for Model A310 and A300-600 series
airplanes), as applicable; and measure the
material thickness of the flanges; in
accordance with Airbus Service Bulletin
A300-36-0033 (for Model A300 series
airplanes), A300-36-6024 (for Model A300—
600 series airplanes), or A310-36-2032 (for
Model A310 series airplanes), all dated
October 17, 1994; as applicable. If any defect
is found, prior to further flight, repair the
defect in accordance with the applicable
service bulletin.
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(2) If the material thickness of the flanges
is within the limits [Area 1: greater than or
equal to 0.56 mm (0.022 inch); Area 2: greater
than or equal to 0.48 mm (0.019 inch)]
specified in Airbus Service Bulletin A300—
36—-0033 (for Model A300 series airplanes),
A300-36-6024 (for Model A300-600 series
airplanes), or A310-36-2032 (for Model
A310 series airplanes), all dated October 17,
1994; as applicable: Prior to further flight,
perform an inspection using a magnifying
glass or appropriate gauge to detect cracks of
the inner and outer surfaces of the flanges,
in accordance with the applicable service
bulletin.

(i) If no crack is found, and the material
thickness of all flanges is within the limits
[Area 1: greater than or equal to 0.9 mm
(0.035 inch)] specified in the applicable
service bulletin: No further action is required
by this AD.

(i) If no crack is found, and the material
thickness of any flange is outside the limits
[Area 1: less than 0.9 mm (0.035 inch)]
specified in the applicable service bulletin:

Repeat the inspection required by
paragraph (a) of this AD at the time specified
in the applicable service bulletin.

(iii) If any crack is found: Prior to further
flight, accomplish either paragraph
(@)(2)(iii)(A) or (a)(1)(iii)(B) of this AD.

(A) Replace the duct with a new or
serviceable duct in accordance with the
applicable service bulletin. Or

(B) Operate the airplane with the bleed air
system of the APU inoperative, in accordance
with the provisions and limitations specified
in the operator’s FAA-approved Master
Minimum Equipment List (MMEL).

(2) If the material thickness of any flange
is outside the limits [Area 1: less than 0.56
mm (0.022 inch); Area 2: less than 0.48 mm
(0.019 inch)] specified in Airbus Service
Bulletin A300-36-0033 (for Model A300
series airplanes), A300-36-6024 (for Model
A300-600 series airplanes), and A310-36—
2032 (for Model A310 series airplanes), all
dated October 17, 1994; as applicable: Prior
to further flight, accomplish either paragraph
(@)(2)(iii)(A) or (a)(1)(iii)(B) of this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 95-182—
184(B), dated September 27, 1995.

Issued in Renton, Washington, on January
2,1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-477 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-72—-AD]
RIN 2120-AA64

Airworthiness Directives;
Turbopropeller-Powered McDonnell
Douglas Model DC-3 and DC-3C
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
3 and DC-3C series airplanes. This
proposal would require revising the
Airplane Flight Manual (AFM) to
modify the limitation that prohibits
positioning the power levers below the
flight idle stop during flight, and to
provide a statement of the consequences
of positioning the power levers below
the flight idle stop during flight. This
proposal is prompted by incidents and
accidents involving airplanes equipped
with turboprop engines in which the
ground propeller beta range was used
improperly during flight. The actions
specified by the proposed AD are
intended to prevent loss of airplane
controllability, or engine overspeed and
consequent loss of engine power caused
by the power levers being positioned
below the flight idle stop while the
airplane is in flight.

DATES: Comments must be received by
February 9, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
72—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Frank Hoerman, Aerospace Engineer,
Flight Test Branch, ANM-160L, FAA,

Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(562) 527-5371,; fax (562) 625-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-72—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-72-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

In recent years, the FAA has received
reports of 14 incidents and/or accidents
involving intentional or inadvertent
operation of the propellers in the
ground beta range during flight on
airplanes equipped with turboprop
engines. (For the purposes of this
proposal, beta is defined as the range of
propeller operation intended for use
during taxi, ground idle, or reverse
operations as controlled by the power
lever settings aft of the flight idle stop.)

Five of the fourteen in-flight beta
occurrences were classified as
accidents. In each of these five cases,
operation of the propellers in the beta
range occurred during flight. Operation
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of the propellers in the beta range
during flight, if not prevented, could
result in loss of airplane controllability,
or engine overspeed with consequent
loss of engine power.

Communication between the FAA and
the public during a meeting held on
June 11-12, 1996, in Seattle,
Washington, revealed a lack of
consistency of the information on in-
flight beta operation contained in the
FAA-approved Airplane Flight Manual
(AFM) for airplanes that are not
certificated for in-flight operation with
the power levers below the flight idle
stop. (Airplanes that are certificated for
this type of operation are not affected by
the above-referenced conditions.)

FAA'’s Determinations

The FAA has examined the
circumstances and reviewed all
available information related to the
incidents and accidents described
previously. The FAA finds that the
Limitations Section of the AFM’s for
certain airplanes must be revised to
prohibit positioning the power levers
below the flight idle stop while the
airplane is in flight, and to provide a
statement of the consequences of
positioning the power levers below the
flight idle stop. The FAA has
determined that the affected airplanes
include those that are equipped with
turboprop engines and that are not
certificated for in-flight operation with
the power levers below the flight idle
stop. Since turbopropeller-powered
McDonnell Douglas Model DC-3 and
DC-3C series airplanes meet these
criteria, the FAA finds that the AFM for
these airplanes must be revised to
include the limitation and statement of
consequences described previously.

Additionally, the FAA notes that for
certain airplanes on which Rolls-Royce
Dart 510 engines are installed, the
operations manual refers to “ground
fine pitch” as well as “‘operations below
the flight idle stop.” Therefore, the FAA
has included a reference to “‘ground fine
pitch” in paragraph (a) of this proposed
AD.

Explanation of the Requirements of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other turbopropeller-
powered McDonnell Douglas Model
DC-3 and DC—-3C series airplanes of the
same type design, the proposed AD
would require revising the Limitations
Section of the AFM to modify the
limitation that prohibits the positioning
of the power levers below the flight idle
stop while the airplane is in flight, and
to add a statement of the consequences

of positioning the power levers below
the flight idle stop while the airplane is
in flight.

Interim Action

This is considered interim action
until final action is identified, at which
time the FAA may consider further
rulemaking.

Cost Impact

There are approximately 21
turbopropeller-powered McDonnell
Douglas Model DC3 and DC-3C series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
5 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$300, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 97-NM-72—-AD.

Applicability: All turbopropeller-powered
McDonnell Douglas Model DC-3 and DC-3C
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability,
or engine overspeed and consequent loss of
engine power caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) For turbopropeller-powered McDonnell
Douglas Model DC-3 and DC-3C series
airplanes on which Rolls-Royce Dart 510
engines are installed: Within 30 days after
the effective date of this AD, revise the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM) to include the
following statements. This action may be
accomplished by inserting a copy of this AD
into the AFM.

Positioning of power levers below the
flight idle stop (i.e., including ground fine
pitch) while the airplane is in flight is
prohibited. Such positioning may lead to loss
of airplane control or may result in an
overspeed condition and consequent loss of
engine power.

(b) For turbopropeller-powered McDonnell
Douglas Model DC-3 and DC-3C series
airplanes other than those identified in
paragraph (a) of this AD: Within 30 days after
the effective date of this AD, revise the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM) to include the
following statements. This action may be
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accomplished by inserting a copy of this AD
into the AFM.

Positioning of power levers below the
flight idle stop while the airplane is in flight
is prohibited. Such positioning may lead to
loss of airplane control or may result in an
overspeed condition and consequent loss of
engine power.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Operators shall submit their requests
through an appropriate FAA Principal
Operations Inspector, who may add
comments and then send it to the Manager,
Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
2,1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-476 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-141-AD]
RIN 2120-AA64

Airworthiness Directives; British
Aerospace (Jetstream) Model 4101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace (Jetstream)
Model 4101 airplanes. This proposal
would require repetitive detailed visual
inspections to detect cracking or other
damage of certain diaphragm support
structures of the forward equipment
compartment; and repair, if necessary.
This proposal is prompted by issuance
of mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to detect and correct failure of

the two diaphragms that support the
upper structure of the forward
equipment compartment, which could
accelerate fatigue damage in adjacent
structure and result in reduced
structural integrity of the airframe.
DATES: Comments must be received by
February 9, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM-—
141-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
AI(R) American Support, Inc., 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to

Docket Number 97-NM-141-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-141-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority
(CAA),which is the airworthiness
authority for the United Kingdom,
notified the FAA that an unsafe
condition may exist on certain British
Aerospace (Jetstream) Model 4101
airplanes. The CAA advises that, during
fatigue testing, cracks were found in the
two diaphragms that support the upper
structure of the forward equipment
compartment. This condition, if not
detected and corrected in a timely
manner, could accelerate fatigue damage
in adjacent structure and result in
reduced structural integrity of the
airframe.

Explanation of Relevant Service
Information

The manufacturer has issued
Jetstream Alert Service Bulletin J41—
Ab53-023, dated December 2, 1996,
which describes procedures for
repetitive detailed visual inspections to
detect cracking or other damage of
certain diaphragms that support the
upper structure of the forward
equipment compartment; and repair, if
necessary. The CAA classified this alert
service bulletin as mandatory and
issued British airworthiness directive
007-12-96, in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA'’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.
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Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the alert service bulletin described
previously, except as discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, unlike the
procedures described in Jetstream Alert
Service Bulletin J41-A53-023, dated
December 2, 1996, this proposed AD
would not permit further flight if cracks
are detected in certain diaphragms that
support the upper structure of the
forward equipment compartment. The
FAA has determined that, because of the
safety implications and consequences
associated with such cracking, any
subject diaphragm that is found to be
cracked must be repaired or modified
prior to further flight.

Operators should also note that,
although the alert service bulletin
specifies that the manufacturer may be
contacted for disposition of certain
repair conditions, this proposal would
require the repair of those conditions to
be accomplished in accordance with a
method approved by the FAA.

The proposed AD also would differ
from the alert service bulletin in that it
would continue to require repetitive
inspections after a repair to cracked or
damaged diaphragms is accomplished.
The alert service bulletin considers the
accomplishment of the repair as
terminating action for the repetitive
inspections. The FAA requires further
evidence that the repair will be effective
in preventing further cracking or
damage.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Cost Impact

The FAA estimates that 55 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed inspection,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $3,300, or
$60 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD

action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft
[Formerly Jetstream Aircraft Limited;
British Aerospace (Commercial Aircraft)
Limited]: Docket 97-NM-141-AD.

Applicability: Jetstream Model 4101

airplanes, constructors numbers 41004

through 41098 inclusive; certificated in any

category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been

modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct failure of the two
diaphragms that support the upper structure
of the forward equipment compartment,
which could accelerate fatigue damage in
adjacent structure and result in reduced
structural integrity of the airframe,
accomplish the following:

(a) Prior to the accumulation of 4,500 total
landings, or within 300 landings after the
effective date of this AD, whichever occurs
later: Perform a detailed visual inspection to
detect cracking or other damage of the
diaphragms installed between station 4 and
station 8 of the forward fuselage, in
accordance with Jetstream Alert Service
Bulletin J41-A53-023, dated December 2,
1996.

(1) If no cracking or other damage is
detected, repeat the inspection thereafter at
intervals not to exceed 3,000 landings.

(2) If any cracking or other damage is
detected, prior to further flight, repair the
diaphragm in accordance with a method
approved by the Manager, International
Branch, ANM-116, FAA, Transport Airplane
Directorate. Thereafter, repeat the inspection
at intervals not to exceed 3,000 landings.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in British airworthiness directive 007-12-96.

Issued in Renton, Washington, on January
2,1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-475 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-93—-AD]

RIN 2120-AA64

Airworthiness Directives; Lockheed

Model 1329-23 and —-25 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Lockheed Model 1329-23 and
—25 series airplanes. This proposal
would require replacement of a certain
tailpipe V-band coupling with a new
tailpipe V-band coupling. This proposal
is prompted by reports indicating that,
the flight crew received a fire/overheat
warning as a result of displacement of
engine tailpipes, which allowed hot
exhaust gases into the engine bypass
duct. The actions specified by the
proposed AD are intended to prevent
such displacement, which could result
in escape of the hot exhaust gases from
the engine tailpipe, and consequent
damage to adjacent structure.

DATES: Comments must be received by
February 23, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
93-AD, 1601 Lind Avenue SW, Renton,
Washington 98055-4056.

Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Lockheed Aeronautical Systems
Support Company (LASSC), Field
Support Department, Dept. 693, Zone
0755, 2251 Lake Park Drive, Smyrna,
Georgia 30080. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia.
FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Aerospace Engineer,
Systems and Flight Test Branch, ACE—
116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,

One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone (770) 703-6063; fax
(770) 703-6097.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-NM-93-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-93-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA received several reports
indicating that, during flight on
Lockheed Model 1329 series airplanes,
the flight crew received a fire/overheat
warning due to displacement of the
engine tailpipe, which allowed hot
exhaust gases to escape from the
tailpipe into the engine bypass duct.
Investigation revealed that, due to
temperature cycling, the tailpipe V-band
coupling of the engine is subject to
cracking and eventual fracture. A
fractured tailpipe V-band coupling
could cause displacement of the engine
tailpipe. This condition, if not
corrected, could result in hot exhaust
gases escaping from the engine tailpipe,

and consequent damage to adjacent
structure.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
the installation of tailpipe clamp part
number (P/N) NH1003605-10 for
Lockheed 1329-23 and —25 series
airplanes. Figure 71-1 of Lockheed
JetStar 1l Handbook of Operating and
Maintenance Instructions (for Model
1329-25 series airplanes) and Figure
71-1(S) of Airesearch Aviation
Company 731 JetStar Handbook of
Operating and Maintenance Instructions
(for Model 1329-23 series airplanes),
both undated, describe procedures for
replacement of a certain tailpipe V-band
coupling with a certain new tailpipe V-
band coupling. Accomplishment of this
action will prevent displacement of the
engine tailpipe.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require replacement of a certain tailpipe
V-band coupling with a certain new
tailpipe V-band coupling. The actions
would be required to be accomplished
in accordance with the figures shown in
the handbooks described previously.

Cost Impact

There are approximately 91 Model
1329-25 and —-23 series airplanes of the
affected design in the worldwide fleet.

The FAA estimates that 25 Model
1329-25 (JetStar I1) airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 60 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $726 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators of these airplanes is estimated
to be $108,150, or $4,326 per airplane.

The FAA estimates that 35 Model
1329-23 (731 JetStar) airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 60 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $1,200 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators of these airplanes is estimated
to be $168,000, or $4,800 per airplane.

The cost impact figures discussed
above are based on assumptions that no



Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Proposed Rules

1077

operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Lockheed Aeronautical Systems Company:
Docket 97-NM-93-AD.

Applicability: Model 1329-25 series
airplanes equipped with an engine tailpipe
V-band coupling, part number (P/N)
NH1002299-10; and Model 1329-23 series
airplanes that have been modified in
accordance with Supplemental Type
Certificate (STC) SA2326SW, equipped with

an engine tailpipe V-band coupling, P/N
NH1002299-10; certificated in any category.
Note 1: This AD applies to each airplane

identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent displacement of the engine
tailpipes, which could result in escape of hot
exhaust gases from the engine tailpipe, and
consequent damage to adjacent structure,
accomplish the following:

(a) Within 12 months after the effective
date of this AD, replace the tailpipe V-band
coupling having P/N NH1002299-10 with a
new, redesigned coupling having P/N
NH1003605-10, in accordance with Step 1,
Figure 71-1, of Lockheed JetStar Il Handbook
of Operating and Maintenance Instructions,
undated (for Model 1329-25 series
airplanes); or Step 8, Figure 71-1(S), of
Airesearch Aviation Company 731 JetStar
Handbook of Operating and Maintenance
Instructions, undated (for Model 1329-23
series airplanes); as applicable.

(b) As of 12 months after the effective date
of this AD, no person shall install a tailpipe
V-band coupling, P/N NH1002299-10, on
any airplane.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
2,1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-474 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1210

Multi-Purpose Lighters; Extension of
Period for Issuing a Notice of
Proposed Rulemaking

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of extension of time
period.

SUMMARY: The Commission published
an advance notice of proposed
rulemaking (ANPR) on January 16, 1997,
with respect to the risk posed by young
children starting fires with multi-
purpose lighters. Multi-purpose lighters
are butane-fueled lighters with an
extended nozzle from which the flame
is emitted. These lighters typically are
used to light devices such as charcoal
and gas grills and fireplaces. Under the
applicable statute, if the Commission
publishes a notice of proposed
rulemaking, it must do so within 12
months after the date of publication of
the ANPR, unless the Commission
extends the time period. Because of the
time required for the staff to conduct the
work and analyses necessary for the
Commission to decide whether to
publish a notice of proposed
rulemaking, the Commission for good
cause extends the period until
September 30, 1998.

FOR FURTHER INFORMATION CONTACT:
Barbara Jacobson, Directorate for
Epidemiology and Health Sciences,
Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 504-0477, ext. 1206.

SUPPLEMENTARY INFORMATION:
A. Background

Multi-purpose lighters are butane-
filled lighters with an extended nozzle,
typically 4 to 8 inches long, from which
the flame is emitted. The long nozzle
allows the user to reach hard-to-light
places and also keeps the user’s hand
away from the flames. The lighters are
activated by applying pressure to a
trigger or button mechanism, which
initiates fuel flow and causes a piezo-
electric spark. They are most commonly
used to light charcoal or gas grills and
fireplaces. The lighters also are used to
light campfires, camp stoves, LP gas
ranges in recreational vehicles, and pilot
lights in household gas appliances. Most
multi-purpose lighters now sold include
some type of on/off switch. Usually, this
is a two-position slider-type switch that
must be in the ON position before the
lighter can be activated.
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In February 1996, Judy L. Carr
petitioned the Commission to “‘initiate
Rulemaking Proceedings to amend 16
CFR 1210, the Safety Standard for
Cigarette Lighters, to include the
Scripto” Tokai Aim 'n Flame™
disposable butane ‘multi-purpose’
lighter within the scope of that standard
and its child resistant performance
requirements.” The petitioner provided
information about eight incidents
associated with the Aim 'n Flame™
lighter. One of the incidents involved
the petitioner’s child. Information about
the other incidents was obtained
through discovery in the petitioner’s
litigation with the product’s
manufacturer.

The Commission also was aware of 53
fires from January 1988 through October
1996 that were started by children
under age 5 using multi-purpose
lighters. These fires resulted in 10
deaths and 24 injuries. Based on this,
and other relevant information, the
Commission, on January 16, 1997 (62 FR
2327), commenced a rulemaking
proceeding by publishing an ANPR
under the Consumer Product Safety Act
(CPSA) that could result in the
promulgation of a rule mandating a
performance standard for the child-
resistance of the operating mechanism
of multi-purpose lighters.

B. Statutory Procedure

Before adopting a CPSA standard, the
Commission first must issue an ANPR
as provided in section 9(a) of the CPSA.
15 U.S.C. 2058(a). If the Commission
decides to continue the rulemaking
proceeding after considering responses
to the ANPR, the Commission must then
publish the text of the proposed rule,
along with a preliminary regulatory
analysis, in accordance with section 9(c)
of the CPSA. 15 U.S.C. 2058(c). If the
Commission then wishes to issue a final
rule, it must publish the text of the final
rule and a final regulatory analysis that
includes the elements stated in section
9(f)(2) of the CPSA. 15 U.S.C. 2058(f)(2).
In addition, before issuing a final
regulation, the Commission must make
certain statutory findings concerning
voluntary standards, the relationship of
the costs and benefits of the rule, and
the burden imposed by the regulation.
CPSC §9(f)(3), 15 U.S.C. 2058(f)(3).

Section 9(c) of the CPSA, 15 U.S.C
2058(c), further provides that if the
Commission continues the rulemaking
by issuing a notice of proposed
rulemaking, it must do so within 12
months after publication of the ANPR,
or by January 16, 1998, unless the
Commission extends the 12-month
period for good cause. In that event, the
Commission must send notice of the

extension to specified congressional
committees, explaining the reasons for
the extension and estimating the date by
which the Commission anticipates the
rulemaking will be completed. The
Commission is required to publish
notice of such extension, and the
information submitted to Congress, in
the Federal Register.

C. Ongoing Staff Work

In order to obtain the information
necessary for the Commission to decide
whether to issue a proposed rule, the
staff has contracted for “‘baseline”
testing of multi-purpose lighters. The
purpose of this testing is to evaluate the
potential benefits of any mandatory
requirements by determining the
proportion of children under 5 years of
age that can operate the lighters. The
testing is being conducted using panels
of children. The staff is also evaluating
the feasibility of mandatory child-
resistant features on multi-purpose
lighters and the potential costs of
mandatory requirements.

D. Schedule for Publication of Notice of
Proposed Rulemaking

The baseline testing is scheduled to
be completed in March 1998. Shortly
thereafter, the staff expects to complete
a briefing package. The briefing package
will (1) provide staff responses to the
comments on the ANPR, (2) update the
incident data, (3) report the results of
the baseline testing, (4) include a draft
preliminary regulatory analysis, and (5)
discuss other technical work needed to
address issues raised in the comments
on the ANPR. It is anticipated that a
notice of proposed rulemaking (NPR), if
approved, would be published in the
summer of 1998. If an NPR is published,
a final rule could be issued during
Fiscal Year 1999.

Extension of Time Period

Based on the foregoing, the
Commission, for good cause, on
December 23, 1997, voted to extend the
period of time for issuance of a notice
of proposed rulemaking for multi-
purpose lighters until September 30,
1998. The Commission estimates that, if
an NPR is issued by that date, the
rulemaking could be concluded with the
issuance of a final rule by September 30,
1999. The Commission notes, however,
that if it is unable to make the findings
required by the statute, the proceeding
could be further extended or terminated.

Dated: December 31, 1997.
Todd A. Stevenson,

Deputy Director, Office of the Secretary,
Consumer Product Safety Commission.

[FR Doc. 98-373 Filed 1-7-98; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket Nos. 96P—-0023 and 96P—0179]

Food Labeling; Serving Sizes;
Reference Amounts for Candies

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the nutrition labeling regulations
to modify the product category ““Sugars
and Sweets: Hard candies, others” by
adding “‘after-dinner mints, caramels,
fondants (e.g., plain mints, candy corn),
and liquid and powdered candies’ as
kinds of products included under the
category, and a reference amount
customarily consumed per eating
occasion (reference amount) of 15
milliliters (mL) for liquid candies; create
a new product category under ‘“‘Sugars
and Sweets,” identified as ‘“Chocolate-
covered fondants (e.g., chocolate-
covered creams, chocolate-covered
mints), taffy, and plain toffee,” with a
reference amount of 30 grams (g); and
clarify what kinds of candies belong to
the “All other candies” product
category by expanding the category
name to include specific examples. This
proposal is in response to two petitions
and two letters submitted to the agency.
The proposed changes are based on
information provided in the letters and
on analyses of the petitioners’ data and
of the most recent candy consumption
data available from the U.S. Department
of Agriculture’s (USDA) 1994 and 1995
Continuing Survey of Food Intakes by
Individuals (CSFII).

DATES: Written comments by March 24,
1998. See section V of this document for
the proposed effective date of a final
rule based on this document.

Written comments on the information
collection requirements should be
submitted by February 9, 1998.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.
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Submit written comments on the
information collection requirements to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), New Executive Office
Bldg., 725 17th St. NW., rm. 10235,
Washington, DC 20503, ATTN: Desk
Officer for FDA.

FOR FURTHER INFORMATION CONTACT: Lori
A. LeGault, Center for Food Safety and
Applied Nutrition (HFS-165), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-205-5483.
SUPPLEMENTARY INFORMATION:

l. Background

A. Regulatory History

In the Federal Register of July 19,
1990 (55 FR 29517 at 29530), FDA
proposed standard serving sizes for 159
product categories based on the amount
of food commonly consumed per eating
occasion by infants, toddlers (children
under 4 years of age), and the general
population (persons 4 years of age or
older). The agency proposed a standard
serving size of 1/2 ounce (0z) for
“Baking candies, chips, etc.” and 1 1/2
oz for ““Candies” (55 FR 29517 at
29532).

On November 8, 1990, before FDA
issued a final rule on serving sizes, the
President signed into law the Nutrition
Labeling and Education Act of 1990
(hereinafter called the 1990
amendments). This statute amended
section 403(q)(1)(A)(i) of the Federal
Food, Drug, and Cosmetic Act (the act)
to require that virtually all foods under
FDA'’s jurisdiction bear nutrition
information that is based on a serving
size that reflects the amount of food that
is customarily consumed per eating
occasion and that is expressed in a
common household measure that is
appropriate to the food (21 U.S.C.
343(g)(1)(A)(i), added to the act by
section 2(a) of the 1990 amendments).
The 1990 amendments also directed
FDA to adopt regulations that establish
standards for defining serving sizes
(section 2(b)(1)(B) of the 1990
amendments).

In response to the 1990 amendments,
FDA, among other actions, issued a
reproposal on serving sizes (56 FR
60394, November 27, 1991). In this
document, FDA proposed standards for
deriving a serving size from the
reference amount of a food customarily
consumed per eating occasion
(hereinafter referred to as reference
amount). FDA also proposed reference
amounts for 131 food product
categories. Specifically, it proposed a
reference amount of 15 g for ““Baking
candies (e.g., chips) and hard candies”
and a reference amount of 40 g for “All

other candies” (56 FR 60394 at 60419).
FDA analyzed USDA food consumption
data from the 1977-1978 Nationwide
Food Consumption Survey (NFCS)
(Refs. 1 through 4) and the 1987-1988
NFCS (Ref. 5) and used these data as the
primary basis for determining reference
amounts (Ref. 6).

1. Hard Candies

The agency received several
comments from the hard candy industry
opposing the uniform 15-g reference
amount for all hard candies (comment
124, 58 FR 2229 at 2266). The comments
stated that the 15-g reference amount
would result in the serving size being
the entire package for breath mints or
roll candies. The comments contended
that breath mints and hard roll candies
are consumed in much smaller
guantities than other hard candies and
should have separate smaller reference
amounts.

After studying all comments and the
data submitted, the agency was
persuaded that breath mints, roll-type
candies, and mini-size candies in
dispenser-type packages should have
separate reference amounts.
Accordingly, in the final rule on serving
sizes (58 FR 2229 at 2297, January 3,
1993) (hereinafter referred to as the
serving size final rule), FDA divided
hard candies into the following three
product categories, each with its own
reference amount: (1) Hard candies,
breath mints — 2 g; (2) hard candies, roll-
type and mini-size in dispenser-type
packages — 5 g; and (3) hard candies,
others — 15 g.

2. All Other Candies

FDA also received several comments
on the proposal that opposed the 40-g
reference amount for all other candies.
Some of these comments recommended
a uniform 1-oz reference amount to
allow for fast and accurate nutrition
comparisons of different candies
(comment 125, 58 FR 2229 at 2267). One
comment requested that FDA create a
separate product category for specialty
fine chocolates/pralines, with a
reference amount of one piece, and
others stated that the proposed reference
amount was too large for “‘after dinner
mints”’ and for fine bonbons (comment
126, 58 FR 2229 at 2268).

In the serving size final rule, FDA
advised that the serving size on the
product label is, by statute, an amount
customarily consumed. None of the
comments submitted food consumption
data to show that the amounts
customarily consumed of these candies
differ from the proposed reference
amount. Therefore, FDA rejected these
requests and adopted the 40-g reference

amount for “All other candies” (58 FR
2229 at 2268).

B. Food Consumption Data Bases

The proposed and final rules on
serving sizes (56 FR 60394 at 60403 and
58 FR 2229 at 2235) discussed FDA'’s
use of food consumption data as the
primary basis for establishing reference
amounts. As stated in section |.A of this
document, the agency based its values
on data from national food consumption
data bases, specifically the USDA 1977—-
1978 NFCS (Refs. 1 through 4) and the
1987-1988 NFCS (Ref. 5), that contained
food intake data for individuals. These
data were representative of the food
consumption practices of the three age
groups of interest (i.e., infants, toddlers,
and the general population 4 years of
age and older). The agency also used the
1985-1986 CSFII (Refs. 7 and 8) to
confirm that apparent trends observed
between the 1977-1978 NFCS data and
the 1987-1988 NFCS data were not
artifacts of the low response rate to the
1987-1988 survey. In the proposed rule
on serving sizes (56 FR 60394 at 60403),
the agency discussed its selection of
these data bases and the advantages and
disadvantages of the various sources of
data. In the serving size final rule (58 FR
2229 at 2236), FDA responded to
comments supporting and objecting to
the data bases selected.

Since publication of the serving size
final rule in 1993, USDA has made
available data from the 1989-1991 CSFII
and data for 1994 and 1995 from the
1994-1996 CSFII. The first 2 years of the
1994-1996 CSFII contain the most
recent nationwide food consumption
data available and have a large sample
size and high response rate. The 1994
CSFII contains data on 5,589
individuals with 1-day records (80.1
percent response rate) and on 5,311
individuals with 2-day records (76.2
percent response rate) (Ref. 9). The 1995
CSFII contains data on 5,326
individuals with 1-day records (79.9
percent response rate) and on 5,072
individuals with 2-day records (76.1
percent response rate) (Ref. 10). Some
differences in the CSFII 1994-1996,
compared with earlier surveys, include:
(1) A target population of
noninstitutional individuals in all 50
States rather than the 48 contiguous
States; (2) the collection of 2-
nonconsecutive days of food intake
through face-to-face interviews rather
than 3-consecutive days of food intake
using a 1-day recall and a 2-day record;
(3) subsampling within households
rather than the collection of information
from all members of a household; and
(4) tighter management control to
minimize nonresponse.
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FDA will use the most recent
applicable data to resolve issues
involving reference amounts that are
raised in petitions or letters or that are
identified by the agency.

C. The Petitions
1. Mint Candies

The Nutrition Research Group and
representatives of Andes Candies, Inc.,
(the petitioners) met with FDA on
October 27, 1995, to submit a petition
(Docket No. 96P—0023) to the agency.
The petition requested that FDA amend
the ““Sugars and Sweets’ product
category for ‘““Hard candies, others” to
read ““Hard candies, mint wafers, and
others,” and that it change the reference
amount for Andes mint wafers and
similar products from 40 g to 15 g. The
petition presented study data from an
“in-home” consumption survey in
support of a reference amount of 15 g for
Andes mint wafer candies. In the
survey, each of the 48 participating
households received 2 pounds of test
product (i.e., Andes Creme De Menthe
Thins). Household members were asked
to record each eating occasion for up to
2 weeks. The survey results consisted of
1,505 eating occasions, where the exact
number of pieces eaten was recorded in
a diary during the time of eating. The
gram amounts were determined by
multiplying the number of pieces eaten
by the piece weight of 4.8 g. The study
reported the mean (i.e., average) as
16.94 g, median (i.e., 50th percentile
value) as 14.4 g, and mode (i.e., most
frequently consumed amount) as 10 g
for the amount consumed per eating
occasion.

The petitioners also provided data
from the 1989-1991 CSFIl and the
1987-1988 NFCS on the reported eating
occasions for food code 917-0540,
“Chocolate, white (include summer
coating, Andes Mint Wafers).” For the
1989-1991 CSFII, the data contained 23
eating occasions with consumption
values reported as the weighted mean
(9.34 g), median (10 g), and mode (10 g).
For the 1987-1988 NFCS, the data
contained 18 eating occasions with
consumption values reported as the
weighted mean (30.01 g), median (15 g),
and mode (10 g). The petitioners stated
that the product (i.e., Andes mint
wafers) could not be identified in the
1977-1978 NFCS data.

At the October 27, 1995, meeting,
FDA asked the petitioners whether
candies other than **‘mint wafers’” would
fit into the requested product category
and suggested that the petitioners
provide examples of these candies. The
agency also questioned the methodology
by which the survey data were analyzed

because: (1) The total amount of candy
provided to each household was fixed.
Consequently, the reported amounts
consumed for any “‘large eaters’” who
exhausted their fixed supply of candy
were counted less, because their number
of eating occasions was fewer, than
smaller eaters whose candy supply
lasted for more eating occasions. This
fact suggests a bias toward smaller
consumption values. (2) The reference
amounts are based on the amount
customarily consumed per eating
occasion. Therefore, measuring each
participant’s intake for the same length
of time is important so that each eating
occasion is given the appropriate
weight.

The petitioners agreed to reanalyze
the data based only on the first 3 days
of consumption to more closely conform
with the design of the USDA food
consumption surveys.

On January 18, 1996, the petitioners
submitted an addendum containing the
following information: (1) A list of 41
examples of mint candies (including
hard candy mints) that they thought
would fit in the requested product
category. The examples included piece
sizes and serving size label statements
based on a 15-g reference amount. (2) A
revision to rename the suggested
product category as ‘“‘Hard candies and
mints, other’” with a reference amount
of 15 g. (3) Study data reanalyzed using
only the first 3 days of each household’s
consumption. The 3-day data results
showed 476 eating occasions and
showed the mean (17.7 g), median (14.4
g), and mode (10 g).

The petitioners submitted a second
addendum on October 10, 1996,
containing data on candy consumption
that were generated from the 1994
CSFII. The data analysis included both
hard and soft individually-wrapped,
small mint candies weighing 15 g or less
per piece and ““Mints, not further
specified (NFS).”” Hard candy mints that
have reference amounts of 2 g (breath
mints) and 5 g (roll-type and mini-size
in dispensers) were excluded. Also
excluded, however, were mints that
weigh more than 15 g and mints that are
usually not individually wrapped. The
estimates were calculated for 39 eating
occasions, and the weighted data
showed the mean (13.91 g), median (15
g), and mode (15 g). The petitioners
suggested that a possible description for
this product category would be “Other
hard candies and individually-wrapped
small mints (15 g or less per piece).”

2. Candies Weighing 20 Grams or Less
Per Piece

The Chocolate Manufacturers
Association (CMA) and the National

Confectioners Association (NCA) jointly
submitted a petition (Docket No. 96P—
0179) to FDA on May 30, 1996,
requesting that the agency amend the
“‘Sugars and Sweets” product category
by establishing a new 25-g reference
amount for candies (other than hard
candies or baking candies) weighing 20
g or less per piece. CMA and NCA
presented combined data derived from
two in-home consumption surveys (one
for chocolate candies and one for
nonchocolate candies). The surveys
involved 12 types of small-piece (20 g
or less) candy products that are sold
either as individually-wrapped pieces
(Hershey’s Kisses (4.9 g); Andes Creme
De Menthe Thins (4.8 g); Snickers Fun-
Size Bars (20 g); Brach’s Milk Maid
Caramels (9.65 g); Starburst Fruit Chews
(5 g); and Tootsie Roll Midgees (6.67 g))
or as unwrapped components of larger,
bulk packages (Pangburn’s Assorted
Chocolates (17 g); Fannie May Kitchen
Fresh Candies (16 g); Perugina Classic
Collection Finest Assorted Chocolates
(11.6 g); Farley’s Candy Corn (1.47 g);
Dae Julie Gummi Bears (2.22 g); and
Farley’s Jelly Beans (2.35 g)). The
surveys did not consider hard candies
or baking candies, which are already
subject to product-specific reference
amounts separate from the “All other
candies” product category (8§101.12(b)
(21 CFR 101.12(b)), Table 2). It should
be noted that the survey data provided
for Andes Creme De Menthe Thins are
the identical data submitted in support
of the petition described in section I.C.1
of this document.

Each of the 652 households that
participated in the surveys received 2
pounds of test product (i.e., one type of
candy). Household members were asked
to record each eating occasion and the
exact number of pieces eaten for up to
2 weeks. The gram amounts were
determined by multiplying the number
of pieces eaten by the piece weight of
the specific candy. The data consisted of
13,884 eating occasions with the mean
(28.3 g), median (23.2 g), and mode (15
g). Based on FDA'’s request of Andes
Candies, Inc., CMA and NCA also
provided the data for the first 3 days of
each household’s consumption. These
3-day data showed 6,124 eating
occasions with the mean (29.9 g),
median (23.2 g), and mode (15 g).

CMA and NCA asserted that the
subject products are typically consumed
at a level significantly below 40 g, and
that the data are strongly skewed toward
lower levels of consumption. CMA and
NCA also stated that the median value
(i.e., 23.2 g) is the most appropriate
measure of central tendency for
consumption of candies weighing 20 g
or less per piece, and that a way to
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compensate for strongly skewed data is
to remove extreme “‘outliers’” and to
include only data within 2 or 3 standard
deviations from the mean. On this basis,
for all eating occasions, CMA and NCA
reported that the mean is reduced from
28.3 g to 26.1 g (data within 3 standard
deviations from the mean) or to 24.1 g
(data within 2 standard deviations from
the mean); the median remains at 23.2

: CMA and NCA provided a
supplement on July 22, 1996, noting
that a small number of individuals in
the previously mentioned surveys
consumed very large amounts of the
candy (up to 415 g) during a single
eating occasion. These large
consumption values raised the mean but
did not otherwise affect the amounts of
candy that most consumers ate per
eating occasion, i.e., the large
consumption values did not affect the
median or mode. As mentioned in this
petition and explained previously, if the
relatively few extreme-upper-end
consumers (i.e., outliers more than 3
standard deviations above the mean) are
removed from the calculation, the mean
value of candy consumed drops by
several grams, and the median (as well
as the mode) remains the same. CMA
and NCA also emphasized that, while
they provided calculations based not
only on all data but also on data with
outliers removed from the data set, they
included all data in the petition (i.e.,
outliers had not been removed).

CMA and NCA submitted a second
supplement on October 1, 1996, in
response to a request from FDA for
further explanation of the methods and
rationale for eliminating outliers in
evaluating the data contained in the
petition. In addition to addressing the
agency’s request, the CMA and NCA
cited further statistical support for
recommending that, because the data
were strongly skewed, the median value
(23.2 g) was the best measure of central
tendency.

D. Written Requests

1. Powdered Candy

After publication of the serving size
final rule, two manufacturers submitted
written requests asking the agency to
classify powdered candies in the ‘“Hard
candies, others’ product category with
a reference amount of 15 g (Refs. 11 and
12). This type of product is frequently
sold in clear or colored straws or small
packets. Both manufacturers stated that
they had no consumption data available
but agreed that 15 g is a more reasonable
reference amount for this type of candy
than the 40-g reference amount for all
other candies.

In written responses to both requests,
FDA acknowledged that an appropriate
reference amount for flavored and
colored powdered candy had not been
specifically included in the January 6,
1993, regulations. To enable the
manufacturers to nutrition label their
products, FDA stated that, until it
adopted a reference amount, it would be
unlikely to object to the use of a 15-g
reference amount for powdered candy
based on the information that the
manufacturers had provided (Refs. 13
and 14). The agency also provided this
suggested reference amount in its
August 1993 publication, “‘Food
Labeling QUESTIONS AND ANSWERS”
(Ref. 15). However, FDA made clear that
it intended to undertake notice and
comment rulemaking to establish a
reference amount for this product (Refs.
13 through 15).

2. Liquid Candy

One of the requests regarding
powdered candy asked that the agency
classify liquid candy in the “Hard
candies, others” product category, with
a reference amount of 15 mL (Ref. 11).
This type of product is frequently sold
in wax containers containing syrup or
flavored liquid. Although the requester
provided no consumption data, it stated
that the syrup is very sweet, and that the
40-g reference amount for all other
candies is unrealistic for this type of
candy. In a written response, FDA
acknowledged that an appropriate
reference amount for liquid candies had
not been specifically included in the
January 6, 1993, regulations and stated
that, to enable the manufacturer to
nutrition label its product, given the
information the manufacturer had
provided, it did not intend to object to
the use of a 15-mL reference amount for
syrup-filled wax candies (Ref. 13). The
agency also provided this suggested
reference amount in its August 1993
publication, *“Food Labeling
QUESTIONS AND ANSWERS” (Ref.
15). Again, FDA stated that it intended
to undertake notice and comment
rulemaking to establish a reference
amount for this product (Refs. 13 and
15).

I1. Evaluation of the Petitioners’ Data

FDA assessed the supporting evidence
(e.g., study design, estimates,
conclusions) submitted by Andes
Candies, Inc., and the supporting
evidence submitted by CMA and NCA
(Ref. 16). As stated in section 1.C.2 of
this document, the consumption data
provided in the Andes Candies petition
are identical to the data provided by
CMA and NCA for consumption of
Andes Creme de Menthe Thins. Because

the survey data submitted by Andes
Candies, Inc., are a subset of the larger
survey data submitted by CMA and
NCA, the following evaluation applies
to both petitions.

First, each of the 12 candies surveyed
by CMA and NCA was matched to a
specific population profile based on an
“‘appropriate age ratio and gender for
users.” The selection of which type of
candy was sent to a given household
was determined by whether the
household fit the appropriate profile. If
the households had been randomly
assigned to receive one of the 12 candy
products, then extraneous factors that
might affect consumption would likely
have been equally distributed over all
households in the sample. However,
random assignment was apparently not
used. Thus, given that each of the 12
different candy products had its own
distinct demographic profile of users,
the research appears to be a series of 12
smaller surveys containing
approximately 150 completed diaries
each. Therefore, FDA questions whether
the sample size for each of the 12
subsamples is large enough to be
representative of the U.S. population or
even of the typical consumers of the
different candy products.

Other potential flaws in the surveys
relate to the adequacy of the candy
supply and the household size. To
determine the amount customarily
consumed per eating occasion, it is
important that each participant has
access to the same amount of candy
during an equal period of time, so that
the reported amounts consumed can be
weighted properly. Even if the analysis
is restricted to the first 3 days of
consumption to be more comparable to
the USDA food consumption surveys,
unless: (1) The 2-pound allotment of
candy provided to each participating
household was a sufficient supply for
the number of eaters, and (2) no
household exhausted its supply within
3 days, there is a flaw in the design of
the surveys. Upon closer analysis, the
data revealed that five households
reported eating more than the allotted 2
pounds (907.17 g) of candy during the
first 3 days of the data collection. In
addition, the amount of candy delivered
to each participating household was not
proportional to the household size. For
example, in the 3-day data, the number
of participants per household varied
from one to eight. Clearly, 2 pounds of
candy in a household with one
consumer represents far more product
per person than does 2 pounds in a
household in which there are eight
consumers.

Given the methodology questions
stated above, the agency has concerns



1082

Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Proposed Rules

about the reliability and validity of
these data. However, FDA reanalyzed
the first 3 days of the data and
determined the mean, median, and
modal values for the amounts consumed
for each of the 12 types of candies (Ref.
16). The results of the reanalysis
showed that the consumed amounts
were not consistent over all 12 candies.
Among the 12 types of candies, the
reanalysis showed that the consumption
values clustered around five intake
amounts. The consumption values for:
Andes Creme De Menthe Thins
clustered around 15 g; Hershey’s Kisses,
Brach’s Milk Maid Caramels, Starburst
Fruit Chews, and Tootsie Roll Midgees
clustered around 20 g; Perugina Classic
Collection Finest Assorted Chocolates,
Farley’s Candy Corn, Dae Julie Gummi
Bears, and Farley’s Jelly Beans clustered
around 25 g; Pangburn’s Assorted
Chocolates and Fanny May Kitchen
Fresh Candies clustered around 35 g;
and Snickers Fun-Size Bars clustered
around 40 g.

I11. Evaluation of the Appropriateness
of the 40-Gram Reference Amount

As discussed in section I.A of this
document and in reference 2 to the
proposed and final rules on serving
sizes (Ref. 6), FDA determined in 1991
and 1993 that the food consumption
data for candies other than hard candies
and baking candies supported a 40-g
reference amount. The data analysis
encompassed a large variety of candy
products, representative of 70 candy
food codes from the 1977-1978 NFCS
and 107 candy food codes from the
1987-1988 NFCS. Because data
submitted in both petitions that are the
subject of this document suggest that
some types of candies may customarily
be consumed in amounts significantly
different than 40 g, FDA analyzed data
from the 1994 and 1995 CSFIl, the most
recent nationwide candy consumption
data available to the agency, to decide
whether a change in the reference
amount for some types of candies is
warranted.

First, the agency identified the candy
food codes in the 1994 and 1995 CSFII
data base that were reflective of the
candies specified in the petitions. FDA
combined the candies with like
characteristics and categorized the food
codes into the following eight candy
groups: (1) Plain chocolate candies; (2)
white chocolate (includes summer
coating, Andes Mint Wafers); (3)
caramels; (4) candy bars; (5) taffy/toffee,
plain; (6) fondants, plain; (7) fondants,
chocolate-covered; and (8) gel/jellied
candies (Ref. 17).

Next, FDA calculated the
consumption amounts for each of the

eight groups. Based on the general
principles that FDA considered in
developing the reference amounts and
the procedures that FDA used to apply
these principles, described in the 1991
proposed rule on serving sizes (56 FR
60394 at 60402 through 60406) and in
reference 2 to the proposed and final
rules on serving sizes (Ref. 6), the data
revealed that the eight groups resolved
into three groupings. The amount
consumed for: (1) White chocolate
(includes summer coating, Andes Mint
Wafers), caramels, and plain fondants
reflected a reference amount of 15 g
(equivalent to 0.5 0z), rather than 40 g;
(2) chocolate-covered fondants, taffy,
and plain toffee reflected a reference
amount of 30 g (equivalent to 1 0z),
rather than 40 g; and (3) all the
remaining candy types (i.e., plain
chocolate candies, candy bars, and gel/
jellied candies) reflected a reference
amount of 40 g (equivalent to 1.5 0z),
which is consistent with the current 40-
g reference amount for ““All other
candies” (see Ref. 17 for more detailed
description and data).

The agency recognizes that the 1994
and 1995 CSFII contain some specific
candy subcodes and measure codes,
making it possible to identify more
candies by their brand name and piece
size. However, in most cases, the “n”
value (i.e., number of eating occasions)
for a specific subcode is too small to
give a reliable estimate of the
customarily consumed amount (Ref. 17).
Additionally, the act has directed the
agency to establish uniform serving
sizes. Therefore, the same food should
have the same reference amount
regardless of its shape, size, or type of
packaging (e.g., individually wrapped).
Accordingly, it is the amount
customarily consumed per eating
occasion for the type of candy that
determines the reference amount, not
the specific size, shape, or weight of the
candy.

IV. Proposed Action

A. Division of “All Other Candies”
Product Category

Because the consumption data for
certain candies (i.e., Andes Mint Wafers,
caramels, fondants) support a 15-g
reference amount (Ref. 17), and because
of the agency’s desire to simplify the
product category description, the agency
is proposing to include ““after-dinner
mints, caramels, and fondants (e.g.,
plain mints, candy corn)” in the same
product category as ‘“‘Hard candies,
others” in §101.12(b), Table 2, and to
revise the name of the product category
to reflect this change. It should be noted
that this proposal would place mint

wafers consisting of chocolate flavored
confectionary coating rather than
chocolate that complies with the
standard in 21 CFR 163.111, such as
Andes Creme De Menthe Thins, in this
“Hard candies, others™ product
category.

Because the consumption data for
certain candies (i.e., chocolate-covered
fondants, taffy, and plain toffee) support
a 30-g reference amount (Ref. 17), the
agency is proposing to establish a new
product category of candies in
§101.12(b), Table 2, under ‘“Sugars and
Sweets,” identified as ‘‘Chocolate-
covered fondants (e.g., chocolate-
covered creams, chocolate-covered
mints), taffy, and plain toffee” with a
reference amount of 30 g.”

In accordance with §101.12(h)(11),
the agency also analyzed candy
consumption from the 1994 and 1995
CSFII using the food codes for all other
candies excluding those that were
shown to support a 15-g or 30-g
reference amount as stated previously
(Ref. 17). The resulting data were
consistent and continue to support the
40-g reference amount for “All other
candies.” To clarify the types of candy
that are included in the “All other
candies” product category, the agency is
proposing, in §101.12(b), Table 2, to
expand the name of the product
category to ““All other candies (e.g.,
candy bars, chocolate candies, fudge,
licorice, gumdrops, nut or raisin
candies)” and to retain the reference
amount of 40 g.”

B. Powdered Candy

As stated in section 1.D.1 of this
document, a 15-g reference amount has
been used for powdered candy since
1993. Furthermore, powdered candy
products (e.g., Pixy Stix, Space Dust) are
included as hard candies in the NFCS
and CSFII data bases (Refs. 5 and 7
through 10), and FDA has established a
reference amount of 15 g for ““Hard
candies, others” (§ 101.12(b), Table 2)
based on its consideration of these data
bases. The agency is, therefore,
proposing to include “powdered candy”
in the same product category with other
hard candies in § 101.12(b), Table 2, and
to revise the name of the product
category to reflect this change.

C. Liquid Candy

As stated in section 1.D.2 of this
document, a 15-mL reference amount
has been used for liquid candy since
1993. Data from the 1994 and 1995
CSFII showed only one eating occasion
for liquid-filled waxed candy, and the
amount consumed was shown as 23 g.
One eating occasion is inadequate to
represent the amount customarily
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consumed for the population ages 4
years and above and therefore is
inadequate to use as the primary basis
for determining the reference amount.
No data were reported for consumption
of liquid candy in the previous USDA
surveys.

The manufacturer who submitted the
original request, as discussed in section
1.D.2 of this document, included some
samples of the syrup-filled wax candy
with the submission. The package sizes
submitted included the following: (1) 1/
2 fluid (fl) oz (14 mL) package
containing five wax containers, about
2.8 mL per container; (2) 1/2 fl oz (20
mL) package containing five wax bottle
containers, about 4 mL per bottle; (3) a
case of 20 wax bottle containers with a
net contents of 2 1/2 fl oz (80 mL), about
4 mL per bottle; and (4) large, single-
wrapped wax figures containing 3/4 fl
0z (22.5 mL) or 1/2 fl oz (15 mL) each.
Additionally, the requester stated that
because the syrup is so sweet, it is
unlikely that more than four or five of
the small containers or more than one
of the largest containers would be
consumed at a single eating occasion.

These five package sizes suggested to
the agency a reference amount of 15 mL
to 25 mL. The agency then applied the
general principles it uses to arrive at a
reference amount to these values.

FDA described the general principles
that it followed in expressing the
reference amounts §101.12(b) in the
proposed and final rules on serving
sizes (56 FR 60394 at 60406; 58 FR 2229
at 2238). FDA expressed reference
amounts for fluids in milliliters. It
expressed reference amounts for other
foods, to the extent possible, in grams.
As explained further in comment 21 of
the final rule on serving sizes (58 FR
2229 at 2238), “The act requires that
serving sizes be declared in common
household measures, and therefore,
those measures must drive the reference
amounts * * * Thus, it is important to
adjust the reference amounts to be in
metric amounts that convert to useful,
whole number household measures
rather than rounded metric units.”
Based on these principles, considering
the packaging information that the
manufacturer provided as stated above,
and in the interest of minimizing the
number of product categories, FDA has
tentatively determined that 15 mL
(equivalent to the whole number
household measure of 1 tablespoon
(8101.9(b)(5)(viii) (21 CFR
101.9(b)(5)(viii)) is the most reasonable
reference amount for liquid candies.
FDA requests comments on this
tentative determination.

The agency has become aware,
through conversations and informal

investigations in the marketplace, of two
other forms of liquid candies: (1) Clear
or colored straws containing syrups and
flavored honeys, and (2) bottles with
bubble wands containing liquid candy
that can be blown into bubbles before
consuming. Based on the proposed
reference amount of 15 mL, the
appropriate serving sizes for these
liquid candies would be *“_____ straws
(____mL)” for syrup or flavored honey
in straws and *‘1 tablespoon (15 mL)”
for liquid candy in bottles. Additional
clarifying language could be provided
for liquid candy that is to be blown into
bubbles before consuming, e.g., ““1
tablespoon (15 mL) (makes _____
bubbles),” with the blank to be filled in
with a number (8 101.9(b)(7)(v)). FDA
would consider any bottle of liquid
candy that contains less than 30 mL to
be a single-serving container
(8101.9(b)(6)).

Considering all of the information that
is available to the agency, as stated
previously, FDA is proposing to include
“liquid candy’’ with a reference amount
of “15 mL” in the same product
category with other hard candies in
§101.12(b), Table 2, to revise the name
of the product category, and to add the
reference amount to reflect this change.

V. Effective Date

The agency periodically establishes,
by final rule in the Federal Register,
uniform effective dates for compliance
with food labeling requirements (see,
e.g., the Federal Register of December
27,1996 (61 FR 68145)). FDA proposes
that any final rule that it may issue
based on this proposal become effective
in accordance with a uniform effective
date for compliance with food labeling
requirements, which is no sooner than
1 year following publication of the final
rule. The final rule would apply to
affected products initially introduced or
initially delivered for introduction into
interstate commerce on or after its
effective date. However, FDA notes that
it generally encourages industry to
comply with new labeling regulations as
quickly as feasible. Thus, when industry
members voluntarily change their
labels, it is appropriate that they
respond to any new requirements that
have been published as final regulations
up to that time. On the other hand, if
any industry members can foresee that
the proposed effective date will create
particular problems, they should bring
these problems to the agency’s attention
in comments on this proposal.

VI. Environmental Impact

The agency has determined under 21
CFR 25.30(k) and 25.32(p) that this
action is of a type that does not

individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VII. Executive Order 12866 Analysis

FDA has examined the economic
implications of the proposed rule as
required by Executive Order 12866.
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
the regulatory approach which
maximizes net benefits (including
potential economic, environmental,
public health and safety effects;
distributive impacts; and equity).
Executive Order 12866 classifies a rule
as significant if it meets any one of a
number of specified conditions,
including having an annual effect on the
economy of $100 million or adversely
affecting in a material way a sector of
the economy, competition, or jobs, or if
it raises novel legal or policy issues.
FDA finds that this proposed rule is not
a significant rule as defined by
Executive Order 12866.

This proposed rule will cause some
manufacturers to revise the serving size
and corresponding nutrition labeling
information on product labels for after-
dinner mints, caramels, fondants, taffy,
and plain toffee. FDA estimates that
there are at least 116 firms producing
candy products of the type covered by
this proposed rulemaking. These
manufacturers produce 730 labels that
may be revised as a result of this rule.
The specific costs of a labeling change
are a function of the type of printing
process used, the type of label used, the
complexity of the label change, average
label inventory, and length of the
compliance period. On average, the
administrative, redesign, and inventory
disposal costs for a labeling change of
this type, with a 1-year compliance
period are $500 per product, or a total
of $365,000.

The benefit of this proposed
regulation is that because manufacturers
will provide information on a serving
size that is more appropriate for
particular types of candy, product labels
will provide more accurate information
to consumers.

VIII. Small Entity Analysis

FDA has examined the economic
implications of this proposed rule as
required by the Regulatory Flexibility
Act (5 U.S.C. 601-612). If arule has a
significant impact on a substantial
number of small entities, the Regulatory
Flexibility Act requires agencies to
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analyze options that would minimize
the economic impact of that rule on
small entities. Under the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
FDA concludes that this proposed rule
will have a significant impact on a
substantial number of small entities.

A. Estimate and Description of the
Small Entities

According to the Regulatory
Flexibility Act, the definition of a small
entity is a business independently
owned and operated and not dominant
in its field. The Small Business
Administration (SBA) has set size
standards for most business categories
through use of four-digit Standard
Industrial Classification codes. For
candies, a business is considered small
if it has fewer than 500 employees.

FDA estimates that 99 of the firms
producing after-dinner mints, caramels,
fondants, taffy, and plain toffee are
small. The small firms that FDA has
identified produce between 1 and 23
product labels (average equals 4 labels)
that might be relabeled as a result of this
rule.

B. Description of the Impacts

The cost of this rule per small firm
will be between $500 ($500 multiplied
by 1 product) and $11,500 ($500
multiplied by 23 products) with the
average cost per small firm of $2,000.
FDA considers these costs to be
significant to a small entity. Under the
Regulatory Flexibility Act (5 U.S.C.
605), the agency concludes that this
proposed rule will have a significant
impact on a substantial number of small
entities.

C. Compliance Requirements and
Necessary Skills

The Regulatory Flexibility Act also
requires agencies to describe the
projected reporting, recordkeeping, and
other compliance requirements of the
rule and the type of professional skills
necessary for preparation of the report
or record. Manufacturers of after-dinner
mints, caramels, fondants, taffy, and
plain toffee will be required to amend
their labels to reflect the new serving
size. Manufacturers must recalculate the
reported levels of nutrients in the foods
based on the new serving size. No
further analyses are required, only that
the reported amounts are based on the
correct serving size.

D. Alternatives

FDA has examined the following
alternatives to the proposed action that
could minimize the significant
economic impact on small entities
consistent with stated objectives.

1. Exempt Small Entities

The agency has published an
exemption from mandatory nutrition
labeling for low-volume food products
of small businesses in § 101.9(j)(18) (59
FR 11872, March 14, 1994). As of May
1997, §101.9(j)(18) applies to
manufacturers, packers, distributors, or
retailers of low volume products,
defined as fewer than 100,000 units,
produced by firms with fewer than 100
employees. To the extent that after-
dinner mints, caramels, fondants, taffy,
and plain toffee are eligible for this
exemption, they will not require
relabeling as a result of this rule.
However, if the products are
nutritionally labeled either because the
label contains nutrient content claims,
or because the manufacturer has
voluntarily labeled the product, then the
nutrition facts panel must be correct and
the label must be changed. FDA is
uncertain of how many products, if any,
can or will take advantage of this
option.

2. Lengthen the Compliance Period

FDA also considered the option of
providing small entities with a longer
compliance period. If finalized, labels
must be changed by the appropriate
uniform compliance date. Depending on
when the final rule publishes, firms will
have as little as 1 year or as much as 2
years to complete labeling changes.
Longer compliance periods typically
result in lower costs because firms can
combine mandated label changes with
planned changes and because firms
have more opportunity to use up
existing labels. A 2-year compliance
period would reduce costs to $300 per
firm.

IX. The Paperwork Reduction Act of
1995

This proposed rule contains
information collection requirements that
are subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(the PRA) (44 U.S.C. 3501-3520). The
title, description, and respondent
description of the information collection

requirements are shown below with an
estimate of the annual reporting burden.
Included in the estimate is the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing each
collection of information.

FDA invites comments on: (1)
Whether the proposed collection of
information is necessary for the proper
performance of FDA'’s functions,
including whether the information will
have practical utility; (2) the accuracy of
FDA'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated collection techniques, when
appropriate, and other forms of
information technology.

Title: Food Labeling; Serving Sizes;
Reference Amounts for Candies.

Description: Section 403(q)(1)(A) and
(q)(1)(B) of the act requires that the label
or labeling of a food bear information
that provides the serving size that is
appropriate to the food and the number
of servings per container. FDA has
issued regulations in § 101.9(d)(3) that
require that the nutrition facts panel on
the label of a food disclose the serving
size of the food and the number of
servings per container. FDA has also
issued regulations in §101.9(b) that
provide that the serving size declared on
a food label shall be determined from
the “Reference Amounts Customarily
Consumed Per Eating Occasion’ that
appear in §101.12(b).

The regulations set forth in this
proposed rule would revise the
reference amount that is used for
determining the serving size for after-
dinner mints, caramels, fondants, taffy,
and plain toffee. As a result,
manufacturers and other producers of
these products would be required to
change the serving sizes, number of
servings per container, and levels of
nutrients per serving disclosed in the
nutrition facts panel of their products.

Description of Respondents: Persons
and businesses, including small
businesses.
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TABLE 1.—ESTIMATED ADDITIONAL REPORTING BURDEN1

" No. of Total No. of Hours per .
21 CFR Section Respondents Responses Response Total Hours Total Operating Costs
101.12(b) 116 730 1 730 $365,000

1There are no capital or maintenance costs associated with this collection of information.

The proposed change in the reference
amount for after-dinner mints, caramels,
fondants, taffy, and plain toffee would
result in a one-time burden created by
the need for firms to revise the labels for
their products. In addition to changing
the serving size, firms would have to
recalculate the number of servings per
container and the levels of nutrients per
serving based on the new serving size.
As noted in section VII of this
document, in the Executive Order 12866
analysis, FDA estimates that there are at
least 116 firms producing candy
products of the type affected by this
proposed rulemaking. FDA estimates
that these firms would require an
average of 1 hour per product to comply
with the requirements of a final rule
based on this proposal. Further, as
noted in section VII of this document,
in the Executive Order 12866 analysis,
the proposed rule would result in a one-
time operating cost of $365,000.

In compliance with section 3507(d) of
the PRA (44 U.S.C. 3507(d)), the agency
has submitted the information
collection requirements of this proposed
rule to OMB for review. Interested
persons are requested to send comments
regarding information collection by
February 9, 1998, to the Office of
Information and Regulatory Affairs,
OMB, New Executive Office Bldg., 725
17th St. NW., rm. 10235, Washington,
DC 20503, ATTN: Desk Officer for FDA.

X. Comments

Interested persons may, on or before
March 24, 1998, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket numbers found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

XI. References

The following references have been
placed on display in the Dockets

Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. U.S. Department of Agriculture,
Nationwide Food Consumption Survey/
Individual—Spring Quarter 1977-1978,
accession no. PB80-190218INC, National
Technical Information Service, Springfield,
VA, 1980.

2. U.S. Department of Agriculture,
Nationwide Food Consumption Survey/
Individual—Summer Quarter 1977-1978,
accession no. PB80-197429INC, National
Technical Information Service, Springfield,
VA, 1980.

3. U.S. Department of Agriculture,
Nationwide Food Consumption Survey/
Individual—Fall Quarter 1977-1978,
accession no. PB80-200223INC, National
Technical Information Service, Springfield,
VA, 1980.

4. U.S. Department of Agriculture,
Nationwide Food Consumption Survey/
Individual—Winter Quarter 1977-1978,
accession no. PB81-118853INC, National
Technical Information Service, Springfield,
VA, 1981.

5. U.S. Department of Agriculture,
Nationwide Food Consumption Survey/
Individual Intake—1987-1988, accession no.
PB90-504044INC, National Technical
Information Service, Springfield, VA, 1990.

6. LeGault, Lori A., Memo to file,
“Background Documentation for Determining
the Reference Amounts Customarily
Consumed per Eating Occasion (Reference
Amounts) for Candies,” CFSAN, FDA,
Washington, DC, August 13, 1997.

7. U.S. Department of Agriculture,
Continuing Survey of Food Intakes by
Individuals: Four Days Food Intake for
Women and Their Children 1-5, 1985,
accession no. PB88-201249INC, National
Technical Information Service, Springfield,
VA, 1988.

8. U.S. Department of Agriculture,
Continuing Survey of Food Intakes by
Individuals: Four Days Food Intake for
Women 19-50, Children 1-5, 1986, accession
no. PB89-154355INC, National Technical
Information Service, Springfield, VA, 1989.

9. U.S. Department of Agriculture,
Continuing Survey of Food Intakes by
Individuals, 1994, accession nos. PB96—
500095INC (Magnetic Tape) and PB96—
501010INC (CD-ROM), National Technical
Information Service, Springfield, VA, 1996.

10. U.S. Department of Agriculture,
Continuing Survey of Food Intakes by

Individuals, 1995, accession nos. PB97—
500771INC (Magnetic Tape) and PB97—
500789INC (CD—ROM), National Technical
Information Service, Springfield, VA, 1997.

11. Knupfer, David, W & F Products Inc.,
letter to FDA, March 31, 1993.

12. Mercurio, Kenneth C., Nestle USA, Inc.,
letter to FDA, May 11, 1993.

13. Saltsman, Joyce J., FDA, letter to David
Knupfer, W & F Products, August 26, 1993.

14. Saltsman, Joyce J., FDA, letter to
Kenneth C. Mercurio, Nestle USA, Inc.,
August 11, 1993.

15. U.S. Department of Health and Human
Services, ‘“Food Labeling QUESTIONS AND
ANSWERS,” Food and Drug Administration,
pp. 32-33, Washington, DC, August 1993.

16. Heaton, Alan W., Comments on
Consumer Research Submitted to FDA in
Two Petitions, CFSAN, FDA, March 25, 1997.

17. LeGault, Lori A., Memo to file,
“Documentation Supporting the Proposed
Changes to the Reference Amounts
Customarily Consumed per Eating Occasion
(Reference Amounts) for Candies,” CFSAN,
FDA, Washington, DC, August 14, 1997.

List of Subjects in 21 CFR Part 101

Food labeling, Nutrition, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 101 be amended as follows:

PART 101—FOOD LABELING

1. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 21
U.S.C. 321, 331, 342, 343, 348, 371.

2. Section 101.12 is amended in
paragraph (b), Table 2, under the
“Product Category” column under
““Sugars and Sweets” by revising the
entry for ““Hard candies, others,” by
adding a new candy subcategory, and by
revising the entry for ““All other
candies” to read as follows:

§101.12 Reference amounts customarily
consumed per eating occasion.
* * * * *

(b)* * *
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TABLE 2.—REFERENCE AMOUNTS CUSTOMARILY CONSUMED PER EATING OCCASION: GENERAL FOOD SUPPLYZL 2. 3, 4

Product category Reference amount Label statements

* * * * * * *

Sugars and Sweets:
*

* * * * * *
Hard candies, others; after-dinner mints, 15 mL for liquid candies; 15 g for all others piece(s) ( g) for large pieces;
caramels, fondants (e.g., plain mints, tbsp(s) ( g) for small pieces;
candy corn), liquid and powdered candies straw(s) ( g) for powdered candies;

wax bottle(s) ( mL) for liquid
candies; 1/2 oz (14 g/ visual unit of meas-
ure) for bulk products

Chocolate-covered fondants (e.g., chocolate- | 30 g ____piece(s) (___g); 1 oz (28 g/ visual unit
covered creams, chocolate-covered of measure) for bulk products
mints), taffy, and plain toffee

All other candies (e.g., candy bars, choco- 40 g ____ piece(s) (___9); 11/2 oz (42 g/ visual
late candies, fudge, licorice, gumdrops, unit of measure) for bulk products
nut or raisin candies)

1These values represent the amount (edible portion) of food customarily consumed per eating occasion and were primarily derived from the
1977-1978 and the 1987-1988 Nationwide Food Consumption Surveys conducted by the U.S. Department of Agriculture.

2Unless otherwise noted in the Reference Amount column, the reference amounts are for the ready-to-serve or almost ready-to-serve form of
the product (i.e, heat and serve, brown and serve). If not listed separately, the reference amount for the unprepared form (e.g., dry mixes; con-
centrates; dough; batter; fresh and frozen pasta) is the amount required to make the reference amount of the prepared form. Prepared means
prepared for consumption (e.g., cooked).

3 Manufactures are required to convert the reference amount to the label serving size in a household measure most appropriate to their spe-
cific product using the procedures in 21 CFR 101.9(b).

4 Copies of the list of products for each product category are available from the Office of Food Labeling (HFS-150), Center for Food Safety
and Applied Nutrition, Food and Drug Administration, 200 C St. SW., Washington, DC 20204.

5The label statements are meant to provide guidance to manufacturers on the presentation of serving size information on the label, but they
are not required. The term “piece” is used as a generic description of a discrete unit. Manufacturers should use the description of a unit that is
most appropriate for the specific product (e.g., sandwich for sandwiches, cookie for cookies, and bar for ice cream bars). The guidance provided
is for the label statement of products in ready-to-serve or almost ready-to-serve form. The guidance does not apply to the products which require
further preparation for consumption (e.g., dry mixes, concentrates) unless specifically stated in the product category, reference amount, or label
statement column that it is for these forms of the product. For products that require further preparation, manufacturers must determine the label

statement following the rules in § 101.9(b) using the reference amount determined according to §101.12(c).

* * * * *

Dated: December 31, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-375 Filed 1-7-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 301
[REG-209276-87]
RIN 1545-AV32

Abatement of Interest

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
abatement of interest attributable to
unreasonable errors or delays by an
officer or employee of the IRS in
performing a ministerial or managerial
act. The proposed regulations reflect
changes to the law made by the Tax

Reform Act of 1986 and the Taxpayer
Bill of Rights 2. The proposed
regulations affect both taxpayers
requesting abatement of certain interest
and IRS personnel responsible for

administering the abatement provisions.

DATES: Written comments and requests
for a hearing must be received by April
8, 1998.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-209276-87),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-209276-87),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington DC. Alternatively,
taxpayers may submit comments
electronically via the INTERNET by
selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, David
Auclair, (202) 622—-4910 (not a toll-free
number). Concerning submissions,

Michael Slaughter, (202) 622—-7190 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Procedure and
Administration Regulations (26 CFR
Part 301) relating to the abatement of
interest attributable to unreasonable
errors or delays by an officer or
employee of the IRS under section
6404(e)(1) of the Internal Revenue Code.
Section 6404(e)(1) was enacted by
section 1563(a) of the Tax Reform Act of
1986 (Pub. L. 99-514, 100 Stat. 2762
(1986)) (1986 Act) and amended by
section 301 of the Taxpayer Bill of
Rights 2 (Pub. L. 104-168, 110 Stat.
1452 (1996)) (TBOR?2).

As enacted by the 1986 Act, section
6404(e)(l) provided that the IRS may
abate interest attributable to any error or
delay by an officer or employee of the
IRS (acting in an official capacity) in
performing a ministerial act. The
legislative history accompanying the
Act provided,

The committee intends that the term

“ministerial act” be limited to
nondiscretionary acts where all of the
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preliminary prerequisites, such as
conferencing and review by supervisors, have
taken place. Thus, a ministerial act is a
procedural action, not a decision in a
substantive area of tax law.

H.R. Rep. No. 426, 99th Cong., 1st Sess.
845 (1985); S. Rep. No. 313, 99th Cong.,
2d Sess. 209 (1986).

Further, Congress did not intend that
the abatement of interest provision “be
used routinely to avoid payment of
interest.” H.R. Rep. No. 426, 99th Cong.,
1st Sess. 844 (1985); S. Rep. No. 313,
99th Cong., 2d Sess. 208 (1986). Rather,
Congress intended abatement of interest
to be used in instances “where failure
to abate interest would be widely
perceived as grossly unfair.” Id.

On August 13, 1987, the IRS
published temporary regulations (TD
8150) in the Federal Register (52 FR
30162) relating to the definition of
ministerial act for purposes of
abatement of interest. A notice of
proposed rulemaking (LR—34-87) cross-
referencing the temporary regulations
was also published in the Federal
Register for the same day (52 FR 30177).
No public hearing regarding these
regulations was requested or held. In
this document, the IRS is reproposing a
modified version of the earlier notice of
proposed rulemaking to incorporate
changes made by TBOR2. Therefore, the
earlier notice of proposed rulemaking is
withdrawn.

The temporary regulations define
ministerial act to mean a procedural or
mechanical act that does not involve the
exercise of judgment or discretion, and
that occurs during the processing of a
taxpayer’s case after all prerequisites to
the act, such as conferences and review
by supervisors, have taken place. A
decision concerning the proper
application of federal tax law (or other
federal or state law) is not a ministerial
act. The temporary regulations also
provide five examples to illustrate the
definition of ministerial act.

In TBOR2, Congress amended section
6404(e)(1) to permit the IRS to abate
interest attributable to any unreasonable
error or delay by an officer or employee
of the IRS (acting in an official capacity)
in performing a managerial act as well
as a ministerial act. Thus, as a result of
TBOR2, the IRS has the authority to
abate interest in more situations than
under prior law.

Pursuant to the legislative history
accompanying TBOR2, a managerial act
is a loss of records or a personnel
management decision such as the
decision to approve a personnel
transfer, extended leave, or extended
training. See H.R. Rep. No. 506, 104th
Cong., 2d Sess. 27 (1996). TBOR2
distinguished a managerial act from a

general administrative decision, such as
a decision on how to organize the
processing of tax returns or a decision
regarding the implementation of an
improved computer system. 1d. A
general administrative decision is a
decision that impacts tax
administration. The amendments to
section 6404(e)(1) are effective for
interest accruing with respect to
deficiencies or payments for taxable
years beginning after July 30, 1996.

TBOR2 also added section 6404(g).
Section 6404(g) grants the Tax Court
jurisdiction to determine whether the
IRS’s failure to abate interest for an
eligible taxpayer is an abuse of
discretion. Tax Court review is available
for requests for abatement of interest
that are made after July 30, 1996, or that
have not been denied prior to July 31,
1996. See Banat v. Commissioner, 109
T.C. 92 (1997); White v. Commissioner,
109 T.C. 96 (1997).

Explanation of Provisions

TBOR2 expanded the scope of
abatement relief under section
6404(e)(1). Consistent with
congressional intent, the proposed
regulations permit abatement of interest
in more situations than under prior law.
Nothing in the proposed regulations is
intended to limit the extent to which the
IRS could abate interest before the
effective date of TBOR2.

The proposed regulations define
managerial act and incorporate other
changes made by TBOR2. TBOR2 did
not alter the definition of ministerial act
under prior law. Accordingly, the
proposed regulations retain the
definition of ministerial act in the
temporary regulations.

Managerial act is defined as an
administrative act that occurs during the
processing of a taxpayer’s case involving
the temporary or permanent loss of
records or the exercise of judgment or
discretion relating to management of
personnel. A decision concerning the
proper application of federal tax law (or
other federal or state law) is not a
managerial act. Further, interest
attributable to a general administrative
decision, such as the IRS’s decision on
how to organize the processing of tax
returns or its delay in implementing an
improved computer system, cannot be
abated under section 6404(e)(1).

In addition, the proposed regulations
provide examples to illustrate the
definitions of ministerial act and
managerial act. Examples 1, 2, 3, 7, and
8 of the proposed regulations are
substantially similar to Examples 1
through 5 of the temporary regulations.
However, in Example 3 of the proposed
regulations (Example 4 of the temporary

regulations), a decision to approve
extended training is a managerial act,
and in Example 8 of the proposed
regulations (Example 5 of the temporary
regulations) the type of work priority is
specified.

The provisions of the regulations
relating to a ministerial act apply to
interest accruing with respect to
deficiencies or payments of any tax
described in section 6212(a) for taxable
years beginning after December 31,
1978, for which the applicable statute of
limitations has not expired. The
provisions of the regulations relating to
a managerial act are proposed to apply
to interest accruing with respect to
deficiencies or payments of any tax
described in section 6212(a) for taxable
years beginning after July 30, 1996.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. Chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
Chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. All
comments will be available for public
inspection and copying. A public
hearing may be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place of the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is David B. Auclair.
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
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Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6404-2 is added to
read as follows:

§301.6404—2 Abatement of interest.

(a) In general. (1) Section 6404(e)(1)
provides that the Commissioner may (in
the Commissioner’s discretion) abate the
assessment of all or any part of interest
on any—

(i) Deficiency (as defined in section
6211(a), relating to income, estate, gift,
generation-skipping, and certain excise
taxes) attributable in whole or in part to
any unreasonable error or delay by an
officer or employee of the Internal
Revenue Service (IRS) (acting in an
official capacity) in performing a
ministerial or managerial act; or

(ii) Payment of any tax described in
section 6212(a) (relating to income,
estate, gift, generation-skipping, and
certain excise taxes) to the extent that
any error or delay in payment is
attributable to an officer or employee of
the IRS (acting in an official capacity)
being unreasonably erroneous or
dilatory in performing a ministerial or
managerial act.

(2) An error or delay in performing a
ministerial or managerial act will be
taken into account only if no significant
aspect of the error or delay is
attributable to the taxpayer involved or
to a person related to the taxpayer
within the meaning of section 267(b) or
section 707(b)(1). Moreover, an error or
delay in performing a ministerial or
managerial act will be taken into
account only if it occurs after the IRS
has contacted the taxpayer in writing
with respect to the deficiency or
payment. For purposes of this paragraph
(@)(2), no significant aspect of the error
or delay is attributable to the taxpayer
merely because the taxpayer consents to
extend the period of limitations.

(b) Definitions. (1) Managerial act
means an administrative act that occurs
during the processing of a taxpayer’s
case involving the temporary or
permanent loss of records or the
exercise of judgment or discretion
relating to management of personnel. A
decision concerning the proper

application of federal tax law (or other
federal or state law) is not a managerial
act. Further, interest attributable to a
general administrative decision, such as
the IRS’s decision on how to organize
the processing of tax returns or the IRS’s
decision on the implementation
schedule for an improved computer
system, cannot be abated under
paragraph (a) of this section.

(2) Ministerial act means a procedural
or mechanical act that does not involve
the exercise of judgment or discretion,
and that occurs during the processing of
a taxpayer’s case after all prerequisites
to the act, such as conferences and
review by supervisors, have taken place.
A decision concerning the proper
application of federal tax law (or other
federal or state law) is not a ministerial
act.

(c) Examples. The following examples
illustrate the provisions of paragraphs
(b)(1) and (b)(2) of this section. For the
purposes of the examples, no significant
aspect of any error or delay is
attributable to the taxpayer, and the IRS
has contacted the taxpayer in writing
with respect to the deficiency.

Example 1. A taxpayer moves from one
state to another before the IRS selects the

taxpayer’s income tax return for examination.

A letter explaining that the return has been
selected for examination is sent to the
taxpayer’s old address and then forwarded to
the new address. The taxpayer timely
responds, asking that the audit be transferred
to the IRS’s district office that is nearest the
new address. The group manager approves
the request. After the request for transfer has
been approved, the transfer of the case is a
ministerial act. The Commissioner may (in
the Commissioner’s discretion) abate interest
attributable to any unreasonable delay in
transferring the case.

Example 2. An examination of a taxpayer’s
income tax return reveals a deficiency with
respect to which a notice of deficiency will
be issued. The taxpayer and the IRS identify
all agreed and unagreed issues, the notice is
prepared and reviewed (including review by
District Counsel, if necessary) and any other
relevant prerequisites are completed. The
issuance of the notice of deficiency is a
ministerial act. The Commissioner may (in
the Commissioner’s discretion) abate interest
attributable to any unreasonable delay in
issuing the notice.

Example 3. A revenue agent is sent to a
training course for an extended period of
time, and the agent’s supervisor decides not
to reassign the agent’s cases. During the
training course, no work is done on the cases
assigned to the agent. The decision to send
the revenue agent to the training course and
the decision not to reassign the agent’s cases
are not ministerial acts; however, both
decisions are managerial acts. The
Commissioner may (in the Commissioner’s
discretion) abate interest attributable to any
unreasonable delay resulting from these
decisions.

Example 4. A taxpayer appears for an
office audit and submits all necessary
documentation and information. The auditor
tells the taxpayer that the taxpayer will
receive a copy of the audit report. However,
before the report is prepared, the auditor is
permanently reassigned to another group. An
extended period of time passes before the
auditor’s cases are reassigned. The decision
to reassign the auditor and the decision not
to reassign the auditor’s cases are not
ministerial acts; however, they are
managerial acts. The Commissioner may (in
the Commissioner’s discretion) abate interest
attributable to any unreasonable delay
resulting from these decisions.

Example 5. A taxpayer is notified that the
IRS intends to audit the taxpayer’s income
tax return. The agent assigned to the case is
granted sick leave for an extended period of
time and the taxpayer’s case is not
reassigned. The decision to grant sick leave
and the decision not to reassign the
taxpayer’s case to another agent are not
ministerial acts; however, they are
managerial acts. The Commissioner may (in
the Commissioner’s discretion) abate interest
attributable to any unreasonable delay caused
by these decisions.

Example 6. A revenue agent has completed
an examination of the income tax return of
a taxpayer. There are issues that are not
agreed upon between the taxpayer and the
IRS. Before the notice of deficiency is
prepared and reviewed, a clerical employee
misplaces the taxpayer’s case file. The act of
misplacing the case file is a managerial act.
The Commissioner may (in the
Commissioner’s discretion) abate interest
attributable to any unreasonable delay
resulting from the file being misplaced.

Example 7. A taxpayer invests in a tax
shelter and reports a loss from the tax shelter
on the taxpayer’s income tax return. IRS
personnel conduct an extensive examination
of the tax shelter, and the processing of the
taxpayer’s case is delayed because of that
examination. The decision to delay the
processing of the taxpayer’s case until the
completion of the examination of the tax
shelter is a decision on how to organize the
processing of tax returns. This is a general
administrative decision. Consequently,
interest attributable to this decision cannot
be abated under paragraph (a) of this section.

Example 8. A taxpayer claims a loss on the
taxpayer’s income tax return and is notified
that the IRS intends to examine the return.
However, a decision is made not to
commence the examination of the taxpayer’s
return until the processing of another return,
for which the statute of limitations is about
to expire, is completed. The decision on how
to prioritize the processing of returns based
on the expiration of the statute of limitations
is a general administrative decision.
Consequently, interest attributable to this
decision cannot be abated under paragraph
(a) of this section.

Example 9. During the examination of an
income tax return, there is disagreement
between the taxpayer and the revenue agent
regarding certain itemized deductions
claimed by the taxpayer on the return. To
resolve the issue, Examination requests
advice from the Office of Chief Counsel on
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a substantive issue of federal tax law. The
decision to request advice is a decision
concerning the proper application of federal
tax law; it is neither a ministerial nor a
managerial act. Consequently, interest
attributable to a delay resulting from the
decision to request advice cannot be abated
under paragraph (a) of this section.

Example 10. The facts are the same as in
Example 9 except the attorney who is
assigned to respond to the request for advice
is granted leave for an extended period of
time. The case is not reassigned during the
attorney’s absence. The decision to grant
leave and the decision not to reassign the
taxpayer’s case to another attorney are not
ministerial acts; however, they are
managerial acts. The Commissioner may (in
the Commissioner’s discretion) abate interest
attributable to any unreasonable delay caused
by these decisions.

Example 11. A taxpayer contacts an IRS
employee and requests the amount due to
satisfy the taxpayer’s income tax liability for
a particular taxable year. Because the
employee fails to access the most recent data,
the employee gives the taxpayer an incorrect
amount due. As a result, the taxpayer pays
less than the amount required to satisfy the
tax liability. Accessing the most recent data
is a ministerial act. The Commissioner may
(in the Commissioner’s discretion) abate
interest attributable to any unreasonable error
or delay arising from giving the taxpayer an
incorrect amount due to satisfy the taxpayer’s
income tax liability.

Example 12. A taxpayer contacts an IRS
employee and requests the amount due to
satisfy the taxpayer’s income tax liability for
a particular taxable year. To determine the
current amount due, the employee must
interpret complex provisions of federal tax
law involving net operating loss carrybacks
and foreign tax credits. Because the employee
incorrectly interprets these provisions, the
employee gives the taxpayer an incorrect
amount due. As a result, the taxpayer pays
less than the amount required to satisfy the
tax liability. Interpreting federal tax law is
neither a ministerial nor a managerial act.
Consequently, interest attributable to an error
or delay arising from giving the taxpayer an
incorrect amount due to satisfy the taxpayer’s
income tax liability cannot be abated under
paragraph (a) of this section.

(d) Effective date. The provisions of
this section apply to interest accruing
with respect to deficiencies or payments
of any tax described in section 6212(a)
for taxable years beginning after July 30,
1996.

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
[FR Doc. 98-19 Filed 1-7-98; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD01-97-004]

RIN 2115-AA97

Security Zone: Dignitary Arrival/

Departure Logan International Airport,
Boston, MA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent, four-sector
security zone on the waters around
Logan International Airport, above the
Callahan Tunnel, Sumner Tunnel, Ted
Williams Tunnel, and around any
designated vessel, to protect the
President, Vice President and visiting
heads of foreign states or foreign
governments during their arrival,
departure and transits to and from
Logan International Airport.

DATES: Comments must reach the Coast
Guard on or before March 9, 1998.
ADDRESSES: Comments must be mailed
to the U.S. Coast Guard Marine Safety
Office Boston, 455 Commercial Street,
Boston, MA 02109, or may be delivered
to the Marine Safety Office between the
hours of 7:30 a.m. and 3:30 p.m.,
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT:

LT Michael H. Day or MSTC Daniel J.
Dugery, Coast Guard Marine Safety
Office Boston, MA,; telephone (617)
223-3000.

SUPPLEMENTARY INFORMATION:

Requests for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their name
and address, identify this rulemaking
(CGD01-97-004) and the specific
section of this proposal to which each
comment applies, and give a reason for
each comment. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments. The Coast Guard
plans no public hearing. Persons may
request a public hearing by writing to
the Project Manager at the address
under ADDRESSES. If it determines that
the opportunity for oral presentations
will aid this rulemaking, the Coast

Guard will hold a public hearing at a
time and place announced by a later
notice in the Federal Register.

Background and Purpose

Boston, Massachusetts is often visited
by the President and Vice President of
the United States, as well as visiting
heads of foreign states or foreign
governments on the average of 24 times
per year. Often these visits are on short
notice. The President, Vice President,
and visiting heads of foreign states or
foreign governments require Secret
Service protection. The President, Vice
President, and visiting heads of foreign
states or foreign governments arrive at
Logan International Airport, then transit
to locations throughout Boston by car or
boat. Due to the sensitive nature of these
visits a security zone is needed.
Standard security procedures are
enacted to ensure the proper level of
protection to prevent sabotage or other
subversive acts, accidents, or other
activities of a similar nature. In the past,
temporary security zones were
requested by the U.S. Secret Service
with limited notice for preparation by
the U.S. Coast Guard. The proposed
regulation would establish a permanent
four-sector security zone that could be
activated upon request of the U.S. Secret
Service pursuant to their authority
under 18 U.S.C. 3056. The security zone
sections will be as follows:

Sector one will go into effect 15
minutes prior to the scheduled landing
or takeoff of the aircraft carrying either
the President, Vice President, or visiting
heads of foreign states or foreign
governments at Logan International
Airport. Sector one will preclude all
vessels from approaching within three
hundred yards of the Logan
International Airport shoreline, bound
on the west by a line drawn between
positions 42°22'45"" N, 071°91'05" W
and 42°21'48" N, 071°01'45" W (NAD
1983).

Sector two will go into effect 15
minutes before the vehicle carrying
either the President, Vice President, or
visiting heads of foreign states or foreign
governments enters the Callahan Tunnel
or Sumner Tunnel. Sector two will
preclude all vessels from entering an
area of the main ship channel, Boston
Inner Harbor, fifty yards in all directions
from a point directly above the Callahan
Tunnel and the Sumner Tunnel.

Sector three will go into effect 15
minutes before the vehicle carrying
either the President, Vice President, or
visiting heads of foreign states or foreign
governments enters the Ted Williams
Tunnel. Sector three will preclude all
vessels from entering an area of the
main ship channel, Boston Inner
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Harbor, fifty yards in all directions from
a point directly above the Ted Williams
Tunnel.

Sector four will go into effect 15
minutes before either the President,
Vice President, or visiting heads of
foreign states or foreign governments
board the designated transport vessel.
Sector four will preclude all vessels
from approaching within three hundred
yards in all directions from the
designated vessel transporting the
dignitaries between Logan International
Airport and any location in Boston
Harbor.

The activation of a particular sector of
this security zone will be announced via
Safety Marine Information Broadcasts
and by locally issued notices.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. The Coast Guard
anticipates that this security zone will
be activated on an average of 24 times
per year. Costs resulting from these
regulations, if any, will be minor and
have no significant adverse financial
effect on vessel operators as the
activation of any one of the sectors of
this security zone will be of less than
two hours duration. Deep draft vessel
traffic, fishing vessels, and tour boats
may experience slight delays in
departures or arrivals, however, the
delays are minimal relative to the highly
significant national security interest in
protecting the President, Vice President,
and visiting heads of foreign states or
foreign governments visiting Boston.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities’” may include
(1) small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

For the reasons addressed under the
Regulatory Evaluation above, the Coast

Guard finds that this rule will not have
a significant impact on a substantial
number of small entities.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612,
and has determined that this rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this rule and
concluded that, under section
2.B.2.e.(34)(g) of Commandant
Instruction M16475.1B (as revised by 59
FR 38654, July 29, 1994), this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
and an Environmental Analysis
Checklist are included in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulation

For reasons set our in the preamble,
the Coast Guard proposes to amend 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Section 165.113, is added to read as
follows:

§165.113 Security Zone: Dignitary Arrival/
Departure Logan International Airport,
Boston, MA.

(a) Location. The permanent security
zone consists of four sectors that may be
activated in part, or in whole, when the
U.S. Secret Service activates a Federal
Protection Zone and requests a security
zone. These zones are for the protection
of the President and Vice President of
the United States, as well as visiting
heads of foreign states or foreign
governments arriving at, or departing
from, Logan International Airport and as
determined by the transit route across
Boston Harbor. The security zone will
be as follows:

(1) Sector one will go into effect 15
minutes prior to the scheduled landing
or takeoff of the aircraft carrying either
the President, Vice President, or visiting
head of foreign states or foreign
governments at Logan International
Airport. Sector one will preclude all
vessels from approaching within three
hundred yards of the Logan
International Airport shoreline, bound
on the west by a line drawn between
positions 42°22'45" N, 071°01'05" W
and 42°21'48" N, 071°01'45" W (NAD
1983).

(2) Sector two will go into effect 15
minutes before the vehicle carrying
either the President, Vice President, or
visiting heads of foreign states or foreign
governments enters the Callahan Tunnel
or Sumner Tunnel. Sector two will
preclude all vessels from entering an
area of the main ship channel, Boston
Inner Harbor, fifty yards in all directions
from a point directly above the Callahan
Tunnel and the Sumner Tunnel.

(3) Sector three will go into effect 15
minutes before the vehicle carrying
either the President, Vice President, or
visiting heads of foreign states or foreign
governments enters the Ted Williams
Tunnel. Sector three will preclude all
vessels from entering an area of the
main ship channel, Boston Inner
Harbor, fifty yards in all directions from
a point directly above the Ted Williams
Tunnel.

(4) Sector four will go into effect 15
minutes before either the President,
Vice President, or visiting head of
foreign states or foreign governments
board the designated transport vessel.
Sector four will preclude all vessels
from approaching within three hundred
yards in all directions from the
designated vessel transporting either the
President, Vice President, or visiting
head of foreign states or foreign
governments between Logan
International Airport and any location
in Boston Harbor.

(5) The activation of a particular
sector of this security zone will be
announced via Safety Marine
Information Broadcasts and by locally
issued notices.

(b) Regulations:

(1) The general regulations covering
security zones contained in 33 CFR
165.33 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
Coast Guard patrol personnel include
commissioned, warrant, and petty
officers of the Coast guard. Upon being
hailed by a Coast Guard vessel via siren,
radio, flashing light, or other means, the
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operator of a vessel shall proceed as
directed.

Dated: December 11, 1997.
J. L. Grenier,
Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.
[FR Doc. 98-450 Filed 1-7-98; 8:45 am]

BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OH111-1b; FRL-5947-9]

Approval and Promulgation of
Maintenance Plan Revision; Ohio

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The United States
Environmental Protection Agency is
proposing to approve a October 20,
1997, request from Ohio, for a State
Implementation Plan maintenance plan

revision for the Jefferson County ozone
maintenance area. The maintenance
plan revision allocates to the mobile
source emissions budget for
transportation conformity a portion of
the existing safety margin. The safety
margin is the difference between the
attainment inventory level of the total
emissions and the projected levels of the
total emissions in the final year of the
maintenance plan.

DATES: Written comments on this
proposed action must be received by
February 9, 1998.

ADDRESSES: Written comments should
be sent to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch, (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:
Scott Hamilton, Environmental
Scientist, Regulation Development
Section, Air Programs Branch (AR-18)),
U.S. Environmental Protection Agency,

Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-4775.

SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final rule which is located in the Rules
section of this Federal Register. Copies
of the requests are available for
inspection at the following address:
(Please contact Scott Hamilton at (312)
353-4775 before visiting the Region 5
office.) USEPA Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604—
3590.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Nitrogen oxides, Transportation
conformity.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 24, 1997.

David A. Ullrich,

Acting Regional Administrator, Region V.
[FR Doc. 98-432 Filed 1-7-98; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service; Agency
Information Collection Activities:
Proposed Collection; Comments
Request; Food Stamp Nutrition
Education Program Study

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Food and
Nutrition Service’s intention to request
Office of Management and Budget
approval of the Food Stamp Nutrition
Education Program Study.

DATES: Written comments on this notice
must be received by March 9, 1998.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technology. Comments may be
sent to: Steven Carlson, Acting Director,
Office of Analysis and Evaluation, Food
and Nutrition Service, U.S. Department
of Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302.

All requests to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will also
become a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the proposed information

collection forms should be directed to
Steven Carlson (703) 305-2017.

SUPPLEMENTARY INFORMATION:

Title: Food Stamp Nutrition
Education Program Study.

OMB Number: Not yet assigned.

Expiration Date: N/A.

Type of Request: New collection of
information.

Abstract: The Food Stamp Nutrition
Education Program (FSNEP) is an
optional food stamp administrative
activity available to all States under
Section 11(F) of the Food Stamp Act of
1977, 7 U.S.C. 2020(f), with the goal of
improving nutrition education for food
stamp recipients. In fiscal year (FY)
1997, 37 State Food Stamp Agencies
applied and received approval for
Federal reimbursement of nutrition
education expenditures. As the number
of States applying for food stamp
nutrition education funds has increased
and the breadth of their activities has
expanded, the Food and Nutrition
Service (FNS) would like to maintain
information about the content and
expenditures of these State activities in
a centralized location. Currently the
State plans for these FSNEPs are held at
FNS regional offices and FNS lacks a
national file or data-gathering system to
track and analyze State FSNEP
activities. The purpose of this project is
fivefold: (1) to characterize the food
stamp nutrition education activities
proposed and implemented by States in
FY 1997; (2) to describe reasons for less-
than-full implementation of proposed
activities; (3) to describe how FY 1997
FSNEP dollars were spent; (4) to
estimate the cost-effectiveness of the
FSNEPs, in terms of the number of
persons served, amount of nutrition
education delivered, and geographical
coverage; and finally; (5) to create a
database for FNS to use in tracking State
food stamp nutrition education
activities in the future.

Information for this study will be
collected in three stages. First, as
background, a content analysis of State
FY 1997 Nutrition Education Plan (NEP)
documents will be conducted. The
second stage of research will involve
telephone interviews with State officials
from each of the 37 States with FNS-
approved FY 1997 NEPs. These
interviews will be conducted to
confirm, update, and obtain missing
information abstracted from the NEP
documents and to compare proposed

FSNEP activities and budgets to
activities implemented and dollars
spent. Copies of nutrition education
materials and curriculum used in State
FSNEPs will be requested from State
officials. Data from stages one and two
of the research will be entered into a
database and included in a final report
submitted to FNS.

The third stage of data collection will
involve on-site interviews with one
local FSNEP in each of six States. Local
staff and program recipients will be
interviewed to gather more detailed
information on how local programs
work, including information on
facilitators and barriers to conducting
nutrition education activities for the
food stamp population and to
collaborating with other nutrition
programs at the community level.

Affected Public: State and local
governments, local private organizations
collaborating with FSNEP programs,
and recipients of food stamp nutrition
education activities.

Estimated Number of Respondents:
For the telephone survey, an average of
six State-level staff will respond from
each of the 37 States with approved FY
1997 NEPs. Respondents from each of
the States will include one official from
the State Food Stamp Agency, and three
NEP administrators and two budget
officials from State-level FSNEP
sponsoring agencies. For the local on-
site interviews, an average of nine key
informants will be interviewed in each
State. These include one local FSNEP
program administrator/director, an
average of two local nutrition education
program staff, one representative from a
community agency that is collaborating
with the local FSNEP, and up to six
recipients of the nutrition education
activities who will be interviewed in a
group setting, if practicable.

Estimated Time per Response:
Telephone interviews with NEP
administrators will average one hour
each; telephone interviews with State
Food Stamp Agency staff and budget
officials will average 30 minutes each.
On-site interviews, whether conducted
individually or in group settings, will
last a total of two hours for each local
program director and one hour for each
of the remaining nine respondents.

Estimated Total Annual Burden on
Respondents: The estimated total
annual burden of the telephone
interview data collection effort will be
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4.5 hours per State, totaling 166.5 hours
of respondent time for the 37 States. The
estimated total annual burden of the site
visits will be 11 hours per site, totaling
66 hours for the six site visits.

Dated: December 29, 1997.
Yvette S. Jackson,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. 98-417 Filed 1-7-98; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Agricultural Research Service
Government Owned Inventions
Available for Licensing

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of Government owned
inventions available for licensing.

SUMMARY: The inventions listed below
are owned by the U.S. Government as
represented by the Department of
Agriculture, and are available for
licensing in accordance with 35 U.S.C.
207 and 37 CFR 404 to achieve
expeditious commercialization of
results of federally funded research and
development. Foreign patents are filed
on selected inventions to extend market
coverage for U.S. companies and may
also be available for licensing.

FOR FURTHER INFORMATION CONTACT:

Technical and licensing information on

these inventions may be obtained by

writing to June Blalock, Technology

Licensing Coordinator, USDA, ARS,

Office of Technology Transfer, Room

415, Bldg. 005, BARC-W, Beltsville,

Maryland 20705-2350; telephone: 301—

504-5989 or fax: 301-504-5060. Issued

patents may be obtained from the

Commissioner of Patents, U.S. Patent

and Trademark Office, Washington, D.C.

20231.

SUPPLEMENTARY INFORMATION: The

inventions available for licensing are:

S.N. 08/563,834, “‘Dietary Fiber Gels for
Preparing Calorie Reduced Foods”

S.N. 08/844,274, “‘PiggyBac Transposon-
Based Genetic Transformation System
for Insects”

S.N. 08/844,631, “‘Bacteriohopanetetrol
and Related Compounds Useful for
Modulation of Lipoxygenase Activity
and Anti-Inflammatory Applications”

S.N. 08/859,309, “Trapping System for
Flying Insects”

S.N. 08/879,560, ‘““Methods for
Separation of Wheat Flour into
Protein and Starch Fractions”

S.N. 08/905,113, “Novel Thermostable
a-L-Arabinofuranosidase from
Aureobasidium pullulans”

S.N. 08/906,333, ‘“Method of Using Bile
Salts to Inhibit Red Heat in Stored
Brine-Cured Hides and Skins”

S.N. 08/915,609, “Single-Site
Amplification (SSA)”

S.N. 98/000,027, ““Soybean—‘Derry’”’

S.N. 98/000,028, ‘“‘Soybean—‘'Donegal’”’

S.N. 98/000,029, “Soybean—‘Tyrone’”’

June Blalock,

Technology Licensing Coordinator.

[FR Doc. 98-442 Filed 1-7-98; 8:45 am]

BILLING CODE 3410-03-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0122]

Proposed Collection; Comment
Request Entitled Scope and Duration
of Contract

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance (9000-0122).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Scope and Duration of
Contract. The clearance currently
expires on April 30, 1998.

DATES: Comments may be submitted on
or before March 9, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
Linfield, Federal Acquisition Policy
Division, GSA (202) 501-1757.

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 1800 F Street, NW,
Room 4037, Washington, DC 20405.
Please cite OMB Control No. 9000-0122,
Scope and Duration of Contract, in all
correspondence.

SUPPLEMENTARY INFORMATION:
A. Purpose

The FAR clause at 52.241-3 requires
the utility to furnish the Government
with a complete set of rates, terms and
conditions, and any subsequently
approved or proposed revisions when
proposed.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average .25 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

The annual reporting burden is
estimated as follows: Respondents,
1,000; responses per respondent, 5; total
annual responses, 5,000; preparation
hours per response, .25; and total
response burden hours, 1,250.

C. Annual Recordkeeping Burden

The annual recordkeeping burden is
estimated as follows:

Recordkeepers, 1,000; hours per
recordkeeper, 1; and total recordkeeping
burden hours, 1,000.

Obtaining Copies of Proposals

Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat
(MVRS), 1800 F Street, NW, Room 4037,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.
9000-0122, Scope and Duration of
Contract, in all correspondence.

Dated: January 5, 1998.
Sharon A. Kiser,
FAR Secretariat.
[FR Doc. 98-426 Filed 1-7-98; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0123]

Proposed Collection; Comment
Request Entitled Change in Rates or
Terms and Conditions of Service for
Regulated Services

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).
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ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance (9000-0123).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Change in Rates or Terms
and Conditions of Service for Regulated
Services. The clearance currently
expires on April 30, 1998.

DATES: Comments may be submitted on
or before March 9, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
Linfield, Federal Acquisition Policy
Division, GSA (202) 501-1757.

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 1800 F Street, NW,
Room 4037, Washington, DC 20405.
Please cite OMB Control No. 9000-0123,
Change in Rates or Terms and
Conditions of Service for Regulated
Services, in all correspondence.

SUPPLEMENTARY INFORMATION:
A. Purpose

The FAR clause at 52.241-7 requires
the utility to furnish the Government
with a complete set of rates, terms and
conditions, and any subsequently
approved or proposed revisions when
proposed.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 15 minutes per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

The annual reporting burden is
estimated as follows: Respondents,
1,000; responses per respondent, 5; total
annual responses, 5,000; preparation
hours per response, 15 minutes; and
total response burden hours, 1,250.

C. Annual Recordkeeping Burden

The annual recordkeeping burden is
estimated as follows: Recordkeepers,
1,000; hours per recordkeeper, 1; and
total recordkeeping burden hours, 1,000.

Obtaining Copies of Proposals

Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat
(MVRS), Room 4037, 1800 F Street, NW,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.
9000-0123, Change in Rates or Terms
and Conditions of Service for Regulated
Services, in all correspondence.

Dated: January 5, 1998.
Sharon A. Kiser,
FAR Secretariat.
[FR Doc. 98-427 Filed 1-7-98; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0124]

Proposed Collection; Comment
Request Entitled Capital Credits

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance (9000-0124).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Capital Credits. The
clearance currently expires on April 30,
1998.

DATES: Comments may be submitted on
or before March 9, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
Linfield, Federal Acquisition Policy
Division, GSA (202) 501-1757.
ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 1800 F Street, NW,
Room 4037, Washington, DC 20405.
Please cite OMB Control No. 9000-0123,
Change in Rates or Terms and
Conditions of Service for Regulated
Services, in all correspondence.

SUPPLEMENTARY INFORMATION:
A. Purpose

The FAR clause 52.241-13, Capital
Credits, is designed to obtain an
accounting of Capital Credits due the
Government when the Government is a
member of a cooperative.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 2 hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

The annual reporting burden is
estimated as follows: Respondents, 450;
responses per respondent, 1; total
annual responses, 450; preparation
hours per response, 2; and total
response burden hours, 900.

C. Annual Recordkeeping Burden

The annual recordkeeping burden is
estimated as follows: Recordkeepers,
450; hours per recordkeeper, 1; and total
recordkeeping burden hours, 450.

Obtaining Copies of Proposals

Requester may obtain a copy of the
justification from the General Services
Administration, FAR Secretariat
(MVRS), Room 4037, Washington, DC
20405, telephone (202) 501-4755. Please
cite OMB Control No. 9000-0124,
Capital Credits, in all correspondence.

Dated: January 5, 1998.

Sharon A. Kiser,

FAR Secretariat.

[FR Doc. 98-428 Filed 1-7-98; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0125]

Proposed Collection; Comment
Request Entitled Written Refusal of a
Utility Supplier to Execute a Utility
Contract

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for comments
regarding an extension to an existing
OMB clearance (9000-0125).
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SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Written Refusal of a Utility
Supplier to Execute a Utility Contract.
This clearance currently expires on
April 30, 1998.

DATES: Comments may be submitted on
or before March 9, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
Linfield, Federal Acquisition Policy
Division, GSA (202) 501-1757.
ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden,
should be submitted to: FAR Desk
Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat, 1800 F Street, NW,
Room 4037, Washington, DC 20405.
Please cite OMB Control No. 9000-0125,
Written Refusal of a Utility Supplier to
Execute a Utility Contract, in all
correspondence.

SUPPLEMENTARY INFORMATION:

A. Purpose

The Federal Acquisition Regulation
requires that contracts comply with the
applicable Federal laws and the relevant
parts of the FAR. The written and
definite refusal by a utility supplier to
execute a tendered contract (41.202(c))
is intended to identify those suppliers
who refuse to do so and the rationale of
the supplier for refusing.

B. Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average .5 hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

The annual reporting burden is
estimated as follows: Respondents, 50;
responses per respondent, 1; total
annual responses, 50; preparation hours
per response, .30; and total response
burden hours, 25.

Obtaining Copies of Proposals:

Requester may obtain copies of the
justification from the General Services
Administration, FAR Secretariat
(MVRS), Room 4037, 1800 F Street, NW,
Washington, DC 20405, telephone (202)
501-4755. Please cite OMB Control No.

9000-0125, Written Refusal of a Utility
Supplier to Execute a Utility Contract,
in all correspondence.

Dated: January 5, 1998.
Sharon A. Kiser,
FAR Secretariat.
[FR Doc. 98-429 Filed 1-7-98; 8:45 am]
BILLING CODE 6820-34-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: Non Prior Service and Prior
Service Accessions; AETC Forms 1319,
1325, and 1419; OMB Number 0701—-
0079.

Type of Request: Reinstatement.

Number of Respondents: 108,500.

Responses Per Respondent: 1.

Annual Responses: 108,500.

Average Burden Per Response: 49
minutes (average).

Annual Burden Hours: 88,165.

Needs and Uses: The information
collection requirement is necessary for
use by recruiters to determine applicant
qualifications. Respondents are civilian
non prior and prior service personnel
applying for enlistment into the Air
Force as enlisted members. The
completed forms are used by the
recruiter to establish eligibility status of
applicants and determine what
additional forms are needed to obtain
the required information. Information
from the interview will determine if
additional documents on law violations,
citizenship verification, and education
are needed. Applicants who have
reached a certain age, marital status or
classification are required to submit
financial information.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer
for DOD, Room 10236, New Executive
Office Building, Washington, DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/DIOR,
1215 Jefferson Davis Highway, Suite
1204, Arlington, VA 22202-4302.

Dated: January 2, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-412 Filed 1-7-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: Health Professions Accession
Forms; AETC Forms 1402, 1437; OMB
Number 0701-0078.

Type of Request: Reinstatement.

Number of Respondents: 3,600.

Responses Per Respondent: 1.

Annual Responses: 3,600.

Average Burden Per Response: 1 hour.

Annual Burden Hours: 3,600.

Needs and Uses: The information
collection requirement is necessary for
use by field recruiters in the processing
of health profession applicants applying
for a commission in the United States
Air Force. Respondents are civilian
candidates applying for a commission as
healthcare officers. These forms provide
pertinent information to facilitate
selection of candidates for a
commission.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
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be sent to Mr. Cushing, WHS/DIOR,

1215 Jefferson Davis Highway, Suite

1204, Arlington, VA 22202-4302.
Dated: December 31, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-414 Filed 1-7-98; 8:45 am]
BILLING CODE 5000-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: Air Force Officer Training
School (OTS) Accession Forms; AETC
Forms 1413, 1422; OMB Number 0701—
0080.

Type of Request: Reinstatement.

Number of Respondents: 2,000.

Responses Per Respondent: 1.

Annual Responses: 2,000.

Average Burden Per Response: 1.25
hours.

Annual Burden Hours: 2,500.

Needs and Uses: The information
collection requirement is necessary for
use by field recruiters in the processing
of Officer Training School applications
for commissioning in the United States
Air Force. Respondents are civilian
candidates applying for commissioning
as line officers. These forms provide
pertinent information to facilitate
selection of candidates for a commission
by an Officer Selection Board.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Mr. Edward C.
Springer.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Springer at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/DIOR,
1215 Jefferson Davis Highway, Suite
1204, Arlington, VA 22202-4302.

Dated: December 31, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-416 Filed 1-7-98; 8:45 am]
BILLING CODE 5000-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary

[Transmittal No. 98-23]
36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Assistance Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of P.L. 104—
164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT:

Ms. J. Hurd, DSAA/COMPT/RM, (703)
604-6575.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 98-23,
with attached transmittal, policy
justification, and sensitivity of
technology pages.

Dated: December 31, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5000-04-M
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DEFENSE SECURITY ASSISTANCE AGENCY

WASHINGTON, DC 20301-2800

23 DEC 1997

In reply refer to:
I-57825/97

Honorable Newt Gingrich

Speaker of the House of
Representatives

washington, D.C. 20515-6501

Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b) (1) of
the Arms Export Control Act, we are forwarding herewith
Transmittal No. 98-23, concerning the Department of the Air
Force’s proposed Letter(s) of Offer and Acceptance (LOA) to Israel
for defense articles and services estimated to cost $41 million.
Soon after this letter is delivered to your office, we plan to
notify the news media.

As requested in a briefing with SRFC staffers on December 19,
1997, attached is a letter provided by Lockheed Martin on the
importance of the recess notification.

Sincerely,

M c f'é—é.v'g
H. Diehl McKalip
Acting Director

Same ltr to: House Committee on International Relations
Senate Committee on Appropriations
Senate Committee on Foreign Relations
House Committee on National Security
Senate Committee on Armed Services
Attachments House Committee on Appropriations
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Transmittal No. 98-23
Notice of Proposed Issuance of Letter of Offer

Pursuant to Section 36(b) (1)
of the Arms Export Control Act

(1) Prospective Purchaser: Israel

(ii) Total Estimated Value:

Major Defense Equipment®* $ 29 million

Other $ 12 million

TOTAL $ 41 million
(iii) Description of Articles or Services Offered:

Forty-five AGM-142D air-to-ground missiles without data
links (including 37 with Z-seeker heads and eight without
seeker heads), containers, spare and repair parts,
publications and technical data, U.S. Government and
contractor technical and logistics personnel services and
other related elements of program support. This proposed
sale includes production start-up support for PGSUS, a
Joint Venture between Lockheed-Martin Electronics and
Missiles of Orlando, Florida, and Raphael of Israel.

(iv) Military Department: Air Force (YEP)

(v) Sales Commission, Fee, etc., Paid, Offered, or Agreed to
be Paid: None

(vi) Sensitivity of Technology Contained in the Defense
Article or Defense Services Proposed to be Sold:
See Annex attached.

(vii) Date Report Delivered to Congress: 23 DEC 1997

* as defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

Israel - AGM-142D Air-to-ground Migsiles

The Government of Israel has requested a possible sale of 45
AGM-142D air-to-ground missiles without data links (including 37
with Z-seeker heads and eight without seeker heads), containers,
spare and repair parts, publications and technical data, U.S.
Government and contractor technical and logistics personnel
services and other related elements of program support. This
proposed sale includes production start-up support for PGSUS, a
Joint Venture between Lockheed-Martin Electronics and Missiles of
Orlando, Florida, and Raphael of Israel. The estimated cost is
$41 million.

This proposed sale will contribute to the foreign policy and
national security of the United States by helping to improve the
security of a friendly country which has been and continues to be
an important force for political stability and economic progress
in the Middle East.

This proposed sale of the AGM-142D missiles will allow Israel an
increased capability to target, strike, and destroy high-value and
hardened/buried targets. Israel, which already has AGM-142D air-
to-ground missiles in its inventory, will have no difficulty
absorbing these missiles.

The proposed sale of this equipment and support will not affect
the basic military balance in the region.

The principal contractors will be Lockheed-Martin Electronics and
Missiles of Orlando, Florida, and Raphael of Israel. There are no
offset agreements proposed to be entered into in connection with
this potential sale.

Implementation of this proposed sale will require the assignment
of approximately 12 to 15 U.S. Government personnel and contractor
representatives in-country for periodic visits up to three years.

There will be no adverse impact on U.S. defense readiness as a
result of this proposed sale.
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Transmittal No. 98-23

Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b) (1)
of the Arms Export Control Act

Annex
Item No. vi

(vi) Sensitivity of Technology:

1. The AGM-142 stand-off air-to-ground missile
hardware and software contain the following sensitive technologies
which are classified Confidential: missile seeker hardware, range
capability, data link capabilities and launch software (guidance
algorithms).

2. If a technologically advanced adversary were to
obtain knowledge of the specific hardware and software involved in
this sale, the information could be used to develop
countermeasures or systems which could reduce weapon system
effectiveness or be used in the development of a system with
gimilar or advanced capabilities.

3. A determination has been made that the recipient
country can provide substantially the same degree of protection
for the sensitive technology being released as the U.S.
Government. This sale is necessary in furtherance of the U.S.
foreign policy and national security objectives outlined in the
Policy Justification.

[FR Doc. 98-413 Filed 1-7-98; 8:45 am]
BILLING CODE 5000-04-C
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DEPARTMENT OF DEFENSE
Office of the Secretary of Defense

Ballistic Missile Defense Advisory
Committee; Notice of Advisory
Committee Meeting

SUMMARY: The Ballistic Missile Defense
(BMD) Advisory Committee will meet in
closed session at Eglin Air Force Base,
Ft. Walton Beach, Florida, on January
27-28, 1998.

The mission of the BMD Advisory
Committee is to advise the Secretary of
Defense and Deputy Secretary of
Defense, through the Under Secretary of
Defense (Acquisition and Technology),
on all matters relating to BMD
acquisition, system development, and
technology.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Public Law No. 92-463, as amended by
5 U.S.C., Appendix Il, it is hereby
determined that this BMD Advisory
Committee meeting concerns matters
listed in 5 U.S.C., 552b(c)(1), and that
accordingly this meeting will be closed
to the public.

Dated: December 31, 1997.
Linda M. Bynum,

OSD Federal Register Liaision Officer,
Department of Defense.

[FR Doc. 98-415 Filed 1-7-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER97-4730-000]

Alpha Energy Corporation; Notice of
Issuance of Order

January 2, 1998.

Alpha Energy Corporation (Alpha)
submitted for filing a rate schedule
under which Alpha will engage in
wholesale electric power and energy
transactions as a marketer. Alpha also
requested waiver of various Commission
regulations. In particular, Alpha
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by Alpha.

On December 18, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of

liability by Alpha should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Alpha is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Alpha’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
20, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-398 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG98-26-000]

Alta Power Generation, L.L.C.; Notice
of Application for Determination of
Exempt Wholesale Generator Status

January 2, 1998.

Take notice that on December 23,
1997, Alta Power Generation, L.L.C.
(Alta Power), with its principal office at
c/o Houston Industries Power
Generation, Inc., 1111 Louisiana, 16th
Floor, Houston, TX 77002, filed with the
Federal Energy Regulatory Commission
(Commission) an application for
determination of exempt wholesale
generator status pursuant to Part 365 of
the Commission’s Regulations. Alta
Power states that it is a wholly owned
subsidiary of Houston Industries Power
Generation, Inc., and an indirect
subsidiary of Houston Industries
Incorporated. Alta Power has acquired
the Cool Water Generating Station in
Daggett, California at auction from

Southern California Edison. Alta Power
states that it will be engaged directly, or
indirectly through one or more affiliates,
as defined in Section 2(a)(11)(B) of
PUHCA, and exclusively in the business
of owning and/or operating, an interest
in an eligible facility and selling electric
energy at wholesale.

Any person desiring to be heard
concerning the application for exempt
wholesale generator status should file a
motion to intervene or comments with
the Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.211 and 385.214 of
the Commission’s Rules of Practice and
Procedure. The Commission will limit
its consideration of comments to those
that concern the adequacy or accuracy
of the application. All such motions and
comments should be filed on or before
January 23, 1998, and must be served on
Applicant. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-396 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG98-27-000]

Berkshire Power Company LLC; Notice
of Application for Determination of
Exempt Wholesale Generator Status

January 2, 1998.

Take notice that on December 23,
1997, Berkshire Power Company LLC,
200 High Street, Boston, Massachusetts
02110, filed with the Federal Energy
Regulatory Commission an application
for determination of exempt wholesale
generator status pursuant to Part 365 of
the Commission’s Regulations.

Applicant states that it is a
Massachusetts limited liability company
that proposes to construct and own a
two hundred seventy-two (272)
megawatt natural gas-fired electric
generation facility, including ancillary
and appurtenant structures, on a site in
the town of Agawam, Massachusetts.

Any person desiring to be heard
concerning the application for exempt
wholesale generator status should file a
motion to intervene or comments with
the Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.211 and 385.214 of



1102

Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Notices

the Commission’s Rules of Practice and
Procedure. The Commission will limit
its consideration of comments to those
that concern the adequacy or accuracy
of the application. All such motions and
comments should be filed on or before
January 23, 1998, and must be served on
Applicant. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-397 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-701-000]

California Polar Power Brokers, L.L.C.;
Notice of Issuance of Order

January 2, 1998.

California Polar Power Brokers, L.L.C.
(California Brokers) submitted for filing
a rate schedule under which California
Brokers will engage in wholesale
electric power and energy transactions
as a marketer. California Brokers also
requested waiver of various Commission
regulations. In particular, California
Brokers requested that the Commission
grant blanket approval under 18 CFR
Part 34 of all future issuances of
securities and assumptions of liability
by California Brokers.

On December 29, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by California Brokers should
file a motion to intervene or protest with
the Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214).

Absent a request for hearing within
this period, California Brokers is
authorized to issue securities and
assume obligations or liabilities as a
guarantor, endorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the

applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of California Brokers’
issuances of securities or assumptions of
liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protest, as set forth above, is January
28, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-402 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-162-000]

El Paso Natural Gas Company; Notice
of Request Under Blanket
Authorization

January 2, 1998.

Take notice that on December 24,
1997, El Paso Natural Gas Company (El
Paso), P.O. Box 1492, El Paso, Texas
79978-1492, filed in Docket No. CP98—
162-000 a request pursuant to
§§157.205 and 157.216(b) of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.216(b)) for authorization to abandon
in place the Loop Line from Tucson-
Phoenix “A” Line to East Tucson Power
Plant No. 4 (Line No. 2090) located in
Pima County, Arizona, under the
blanket certificate issued in Docket No.
CP82-435-000, pursuant to Section 7(b)
of the Natural Gas Act, all as more fully
set forth in the request which is on file
with the Commission and open to
public inspection.

El Paso states that Line No. 2090,
which was placed in-service in May,
1968, is an approximately 171 foot long
loop line interconnecting El Paso’s 10—
3/4" O.D. Tucson-Phoenix “A” Line
with the East Tucson Power Plant No.
4. El Paso states that Southwest Gas
Corporation (Southwest), formerly
Tucson Gas & Electric Company (TG&E),
the only customer served through these
facilities, by letter dated November 19,
1996, to El Paso requested abandonment
of Line No. 2090. El Paso notes that it
then purged, capped, and isolated the

loop line. El Paso contends that the
isolation of Line No. 2090 has not
resulted in a change in service, does not
affect its ability to perform its
obligations under its Transportation
Service Agreement with Southwest, nor
has it adversely impacted El Paso or its
customers in any manner.

Line No. 2090 was originally
constructed to accommodate the need
for additional fuel at the electric power
generation to serve the growing
population in the Tucson area. El Paso
states that the projected need for
additional volumes of gas for increased
electric generation did not materialize,
making Line No. 2090 unnecessary. El
Paso states that it has provided written
notification of the abandonment to the
Arizona Corporation Commission.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-391 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-163-000]

El Paso Natural Gas Company; Notice
of Request Under Blanket
Authorization

January 2, 1998.

Take notice that on December 24,
1998, El Paso Natural Gas Company (EI
Paso), P.O. Box 1492, El Paso, Texas
79978, filed in Docket No. CP98-163—
000 a request pursuant to Sections
157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.212) for authorization to certificate
and to continue the operation of an
existing delivery point, installed under
Section 311(a) of the Natural Gas Policy
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Act (NGPA), under El Paso’s blanket
certificate issued in Docket Nos. CP82—
435-000 and CP88-433-000, pursuant
to Section 7 of the Natural Gas Act
(NGA), all as more fully set forth in the
request that is on file with the
Commission and open to public
inspection.

El Paso’s request for authorization
states that on January 31, 1997, El Paso
modified the existing Dollarhide Plant
Meter Station from a receipt point to a
delivery point under Section 311(a) and
since then has exclusively used this
meter for the transportation and
delivery of natural gas under Part 284,
Subpart B of the Commission’s
Regulations. El Paso believes that
certification of the Dollarhide Plant
Meter Station, located in Andrews
County, Texas pursuant to Section
157.212 of the Commission’s
Regulations will allow the Dollarhide
Plant Meter Station to be used more
flexibly and with fewer restrictions,
and, thus, is necessary and in the public
interest.

El Paso states that the continued
operation of the existing Dollarhide
Plant Meter Station under the NGA is
not prohibited by El Paso’s existing
tariff. El Paso further states that it has
sufficient capacity to accomplish the
deliveries of the requested gas volumes
without detriment or disadvantage to El
Paso’s other customers.

The request further states that El
Paso’s environmental analysis
applicable to the Section 311(a)
modification of the Dollarhide Plant
Meter Station supports the conclusion
that the construction and requested
continued operation of the Dollarhide
Plant Meter Station was not and will not
be a major Federal action significantly
affecting the human environment.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for

authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-392 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-753-000]

Energy Sales Network, Inc.; Notice of
Issuance of Order

January 2, 1998.

Energy Sales Network, Inc. (Energy
Network) submitted for filing a rate
schedule under which Energy Network
will engage in wholesale electric power
and energy transactions as a marketer.
Energy Network also requested waiver
of various Commission regulations. In
particular, Energy Network requested
that the Commission grant blanket
approval under 18 CFR Part 34 of all
future issuances of securities and
assumptions of liability by Energy
Network.

On January 2, 1998, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Energy Network should file
a motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Energy Network is
authorized to issue securities and
assume obligations or liabilities as
guarantor, indorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the
applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Energy Network’s issuances
of securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is
February 2, 1998. Copies of the full text
of the order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E. Washington, D.C.
20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-388 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG98-25-000]

Mountain Vista Power Generation,
L.L.C.; Notice of Application for
Determination of Exempt Wholesale
Generator Status

January 2, 1998.

Take notice that on December 23,
1997, Mountain Vista Power Generation,
L.L.C. (Mountain Vista), with its
principal office at c/o Houston
Industries Power Generation, Inc., 1111
Louisiana, 16th Floor, Houston, TX
77002, filed with the Federal Energy
Regulatory Commission (Commission)
an application for determination of
exempt wholesale generator status
pursuant to Part 365 of the
Commission’s Regulations. Mountain
Vista is a wholly owned subsidiary of
Houston Industries Power Generation,
Inc., and an indirect subsidiary of
Houston Industries Incorporated.
Mountain Vista has acquired the
Etiwanda Generating Station in Rancho
Cucamonga, California at auction from
Southern California Edison. Mountain
Vista states that it will be engaged
directly, or indirectly through one or
more affiliates, as defined in Section
2(a)(11)(B) of PUHCA, and exclusively
in the business of owning and/or
operating, an interest in an eligible
facility and selling electric energy at
wholesale.

Any person desiring to be heard
concerning the application for exempt
wholesale generator status should file a
motion to intervene or comments with
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, in accordance
with Sections 385.211 and 385.214 of
the Commission’s Rules of Practice and
Procedure. The Commission will limit
its consideration of comments to those
that concern the adequacy or accuracy
of the application. All such motions and
comments should be filed on or before
January 23, 1998, and must be served on
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Applicant. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.
David P. Boergers,

Acting Secretary.

[FR Doc. 98-395 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-622—-000]

North Star Power Marketing, L.L.C.;
Notice of Issuance of Order

January 2, 1998.

North Star Power Marketing, L.L.C.
(North Star) submitted for filing a rate
schedule under which North Star will
engage in wholesale electric power and
energy transactions as a marketer. North
Star also requested waiver of various
Commission regulations. In particular,
North Star requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by North Star.

On December 24, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by North Star should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, North Star is authorized to
issue securities and assume obligations
or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued

approval of North Star’s issuances of
securities or assumptions of liability.
Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
23, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E. Washington, D.C.
20426.
David P. Boergers,
Acting Secretary.
[FR Doc. 98-400 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG98-23-000]

Ocean Vista Power Generation, L.L.C.;
Notice of Application for Determination
of Exempt Wholesale Generator Status

January 2, 1998.

Take notice that on December 23,
1997, Ocean Vista Power Generation,
L.L.C. (Ocean Vista), with its principal
office at c/o Houston Industries Power
Generation, Inc., 1111 Louisiana, 16th
Floor, Houston, TX 77002, filed with the
Federal Energy Regulatory Commission
(Commission) an application for
determination of exempt wholesale
generator status pursuant to Part 365 of
the Commission’s Regulations. Ocean
Vista is a wholly owned subsidiary of
Houston Industries Power Generation,
Inc. and an indirect subsidiary of
Houston Industries Incorporated. Ocean
Vista has acquired the Mandalay
Generating Station in Oxnard, California
at auction from Southern California
Edison. Ocean Vista states that it will be
engaged directly, or indirectly through
one or more affiliates, as defined in
Section 2(a)(11)(B) of PUHCA, and
exclusively in the business of owning
and or/operating, an interest in an
eligible facility and selling electric
energy at wholesale.

Any person desiring to be heard
concerning the application for exempt
wholesale generator status should file a
motion to intervene or comments with
the Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.211 and 385.214 of
the Commission’s Rules of Practice and
Procedure. The Commission will limit
its consideration of comments to those
that concern the adequacy or accuracy
of the application. All such motions and
comments should be filed on or before
January 23, 1998 and must be served on

Applicant. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.
David P. Boergers,

Acting Secretary.

[FR Doc. 98-393 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG98-24-000]

Oeste Power Generation, L.L.C.; Notice
of Application for Determination of
Exempt Wholesale Generator Status

January 2, 1998.

Take notice that on December 23,
1997, Oeste Power Generation, L.L.C.
(Oeste Power), with its principal office
at c/o Houston industries Power
Generation, Inc., 1111 Louisiana, 16th
Floor, Houston TX 77002, filed with the
Federal Energy Regulatory Commission
(Commission) an application for
determination of exempt wholesale
generator status pursuant to Part 365 of
the Commission’s Regulations. Oeste
Power is a wholly owned subsidiary of
Houston Industries Power Generation,
Inc., and an indirect subsidiary of
Houston Industries Incorporated. Oeste
Power has acquired the Ellwood Energy
Support Facility in Goleta, California at
auction from Southern California
Edison. Oeste Power states that it will
be engaged directly, or indirectly
through one or more affiliates, as
defined in Section 2(a)(11)(B) of
PUHCA, and exclusively in the business
of owning and or/operating an interest
in an eligible facility and selling electric
energy at wholesale.

Any person desiring to be heard
concerning the application for exempt
wholesale generator status should file a
motion to intervene or comments with
the Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.211 and 385.214 of
the Commission’s Rules of Practice and
Procedure. The Commission will limit
its consideration of comments to those
that concern the adequacy or accuracy
of the application. All such motions and
comments should be filed on or before
January 23, 1998, and must be served on
Applicant. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
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file with the Commission and are
available for public inspection.
David P. Boergers,

Acting Secretary.

[FR Doc. 98-394 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-447-000]

Panda Power Corporation; Notice of
Issuance of Order

January 2, 1998.

Panda Power Corporation (Panda)
submitted for filing a rate schedule
under which Panda will engage in
wholesale electric power and energy
transactions as a marketer. Panda also
requested waiver of various Commission
regulations. In particular, Panda
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by Panda.

On December 22, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Panda should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Panda is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Panda’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
21, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E. Washington, D.C.
20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-399 Filed 1-1-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP97-723-001]

Southern Natural Gas Company;
Notice of Application

January 2, 1998.

Take notice that on December 29,
1997, Southern Natural Gas Company
(Southern), Post Office Box 2563,
Birmingham, Alabama 35202-2563,
filed in Docket No. CP97-723-001 an
application, pursuant to Section 7(c) of
the Natural Gas Act, for a certificate of
public convenience and necessity
authorizing it to construct and operate
replacement facilities, all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

On September 3, 1997, Southern filed
pursuant to § 157.208 of the
Commission’s Regulations under the
Natural Gas Act (NGA) for authorization
to replace and relocate a portion of its
North Main Line, North Main Loop Line
and Second North Main Line, under its
blanket certificate issued in Docket No.
CP82-406-000. Specifically, Southern
proposed to relocate certain facilities in
order to remove its system from the
threat of soil subsidence which could
occur as a result of long-wall coal seam
mining. Southern had stated that it
would replace and relocate certain
sections of its 22-inch North Main Line,
24-inch North Main loop Line and 24-
inch Second North Main Line facilities
in Jefferson County, Alabama, and that
there would be no adverse impact to
firm deliveries.

Southern, using historical cost data
for similar construction projects,
estimated the total cost to be $17.7
million. However, on November 24,
1997, because of the increased cost of
directional drilling, Southern received a
higher than originally expected bid for
construction services, increasing the

total project cost to $20.1 million which
cost exceeds the amount under
§157.208 project limits. Accordingly,
Southern requests in Docket No. CP97—
723-001, either a waiver of the project
cost limits of § 157.208 or an expedited
certificate under Section 7(c) so that
construction can begin. Southern states
that it requested and received clearance
letters from the Alabama State Historic
Preservation Officer and the U.S. Fish
and Wildlife Service for the
construction of this project.

Any person desiring to participate in
the hearing process or to make any
protest with reference to said
application should on or before January
7, 1998, file with the Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426, a
motion to intervene or a protest in
accordance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Southern to appear or
be represented at the hearing.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-389 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-157-000]

Williams Natural Gas Company; Notice
of Request Under Blanket
Authorization

January 2, 1998.

Take notice that on December 22,
1997, Williams Natural Gas Company
(WNG), One Williams Center, Tulsa,
Oklahoma 74101, filed in Docket No.
CP98-157-000, a request, pursuant to
Sections 157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.212), for authorization to utilize
facilities originally installed for the
delivery of NGPA Section 311
transportation to The Quintin Little
Company, Inc. (Little) in Carter County,
Oklahoma, for purposes other than
NGPA Section 311 transportation, under
WNG'’s blanket certificate authorization
issued in Docket No. CP82—-479-000,
pursuant to Section 7 of the Natural Gas
Act, all as more fully set forth in the
request which is on file with the
Commission and open to public
inspection.

WNG asserts it began delivering gas to
Little through the Section 311 facilities
on December 2, 1997, with the initial
delivery being 390 Dth. Little estimates
the peak day requirement will be
approximately 800 Dth with an annual
volume of 144,000 Dth and will remain
relatively constant.

WNG states that this change is not
prohibited by an existing tariff and that
it has sufficient capacity to accomplish
the deliveries specified without
detriment or disadvantage to its other
customers. WNG indicates the cost to
construct the facilities was $35,500,
which was reimbursed by Little. WNG
has sent a copy of this request to the
Oklahoma Corporation Commission.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for

authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-390 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-689-000]

Zapco Power Marketers, Inc.; Notice of
Issuance of Order

January 2, 1998.

Zapco Power Marketers, Inc. (Zapco)
submitted for filing a rate schedule
under which Zapco will engage in
wholesale electric power and energy
transactions as a marketer. Zapco also
requested waiver of various Commission
regulations. In particular, Zapco
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by Zapco.

On December 29, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Zapco should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214).

Absent a request for hearing within
this period, Zapco is authorized to issue
securities and assume obligations or
liabilities as a guarantor, endorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Zapco’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
28, 1998. Copies of the full text of the

order are available from the
Commission’s Public Reference Branch,
888 First Street, NE., Washington, DC
20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-401 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-891-000, et al.]

Louisville Gas and Electric Company,
et al.; Electric Rate and Corporate
Regulation Filings

December 30, 1997.

Take notice that the following filings
have been made with the Commission:

1. Louisville Gas and Electric Company
[Docket No. ER98-891-000]

Take notice that on December 1, 1997,
Louisville Gas and Electric Company
tendered for filing copies of a service
agreement between Louisville Gas and
Electric Company and Constellation
Power Source, Inc., under Rate GSS.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2. Louisville Gas and Electric Company
[Docket No. ER98-892—-000]

Take notice that on December 1, 1997,
Louisville Gas and Electric Company
tendered for filing copies of service
agreements between Louisville Gas and
Electric Company and Electric
Clearinghouse, Inc., under Rate GSS.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

3. Arizona Public Service Company
[Docket No. ER98-893-000]

Take notice that on December 2, 1997,
Arizona Public Service Company (APS),
tendered for filing a Service Agreement
to provide Short-Term Firm Point-to-
Point Transmission Service under APS’
Open Access Transmission Tariff with
Duke Energy Trading & Marketing,
L.L.C.,(Duke).

A copy of this filing has been served
on Duke and the Arizona Corporation
Commission.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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4. MidAmerican Energy Company

[Docket No. ER98-894-000]

Take notice that on December 2, 1997,
MidAmerican Energy Company
(MidAmerican), 666 Grand Avenue, Des
Moines, lowa 50303 submitted for filing
with the Commission a Service
Agreement dated November 6, 1997,
with Vitol Gas & Electric LLC entered
into pursuant to MidAmerican’s Rate
Schedule for Power Sales, FERC Electric
Tariff, Original Volume No. 5 (Tariff).

MidAmerican requests an effective
date of November 9, 1997, for this
Agreement, and accordingly seeks a
waiver of the Commission’s notice
requirement. MidAmerican has served a
copy of the filing on Vitol Gas & Electric
LLC, the lowa Utilities Board, the
Illinois Commerce Commission and the
South Dakota Public Utilities
Commission.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

5. Enserch Energy Services, Inc.

[Docket No. ER98-895-000]

Take notice that, on December 2,
1997, Enserch Energy Services, Inc.
(EES), submitted for filing its FERC
Electric Rate Schedule No. 1, providing
for EES to sell electric capacity and
energy at market-based rates. EES seeks
an effective date of the earlier of 61 days
from the date of filing, or the date of the
order accepting the rates for filing. EES
also seeks waiver of certain regulations
of the Federal Energy Regulatory
Commission consistent with the
Commission’s treatment of power
marketers. EES has included in its filing
protections applicable to affiliated
power marketers.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Southwestern Public Service
Company

[Docket No. ER98-896-000]

Take notice that on December 2, 1997,
Southwestern Public Service Company
(SPS), tendered for filing a wholesale
sales contract and an operations and
maintenance contract with the City of
Las Cruces, New Mexico.

Copies of this filing were served upon
the relevant state public service
commission and the City of Las Cruces.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. Northeast Utilities Service Company

[Docket No. ER98-897-000]

Take notice that on December 2, 1997,
Northeast Utilities Service Company

(NUSCO), tendered for filing on behalf
of The Connecticut Light and Power
Company, Western Massachusetts
Electric Company, Holyoke Water
Power Company, Holyoke Power and
Electric Company and Public Service
Company of New Hampshire
(collectively, the NU System
companies), a summary of NUSCO’s
activity under the NY System
Companies Tariff No. 7 (market-based
rates) for the quarter ending September
30, 1997.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Washington Water Power Company
[Docket No. ER98-898-000]

Take notice that on December 3, 1997,
Washington Water Power Company,
tendered for filing with the Federal
Energy Regulatory Commission
pursuant to 18 CFR 35.13, executed
Service Agreements and Certificates of
Concurrence under WWP’s FERC
Electric Tariff First Revised Volume No.
9, with New Energy Ventures and OGE
Energy Resources, Inc. WWP requests
waiver of the prior notice requirement
and requests an effective date of
December 1, 1997. WWP also tenders for
filing a Certificate of Concurrence for
QST Energy Trading, which replaces a
Certificate dated May 21, 1997,
previously filed under Docket No.
ER97-3147-000.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

9. Portland General Electric Company

[Docket No. ER98-902—-000]

Take notice that on December 3, 1997,
Portland General Electric Company
(PGE), tendered for filing under PGE’s
Final Rule pro forma tariff (FERC
Electric Tariff Original Volume No. 8,
Docket No. OA96-137-000), an
executed Service Agreement for Short-
Term Firm Point-to-Point Transmission
Service with Duke Energy Trading and
Marketing.

Pursuant to 18 CFR 35.11, and the
Commission’s Order in Docket No.
PL93-2-002 issued July 30, 1993, PGE
respectfully requests that the
Commission grant a waiver of the notice
requirements of 18 CFR 35.3 to allow
the Service Agreement to become
effective November 18, 1997.

A copy of this filing was caused to be
served upon Duke Energy Trading and
Marketing as noted in the filing letter.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. Portland General Electric Company
[Docket No. ER98-903-000]

Take notice that on December 3, 1997,
Portland General Electric Company
(PGE), tendered for filing under PGE’s
Final Rule pro forma tariff (FERC
Electric Tariff Original Volume No. 8,
Docket No. OA96-137-000), an
executed Service Agreement for Short-
Term Firm Point-to-Point Transmission
Service with Illinova Energy Partners.

Pursuant to 18 CFR 35.11, and the
Commission’s Order in Docket No.
PL93-2—-002 issued July 30, 1993, PGE
respectfully requests that the
Commission grant a waiver of the notice
requirements of 18 CFR 35.3 to allow
the Service Agreement to become
effective November 18, 1997.

A copy of this filing was caused to be
served upon Illinova Energy Partners as
noted in the filing letter.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

11. Public Service Electric and Gas
Company

[Docket No. ER98-904-000]

Take notice that on December 3, 1997,
Public Service Electric and Gas
Company (PSE&G), of Newark, New
Jersey, tendered for filing an agreement
for the sale of capacity and energy to
NESI Power Marketing, Inc. (NESI),
pursuant to the PSE&G Wholesale
Power Market Based Sales Tariff,
presently on file with the Commission.

PSE&G further requests waiver of the
Commission’s Regulations such that the
agreement can be made effective as of
November 5, 1997.

Copies of the filing have been served
upon NESI and the New Jersey Board of
Public Utilities.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

12. Florida Power Corporation
[Docket No. ER98-905-000]

Take notice that on December 3, 1997,
Florida Power Corporation (Florida
Power), tendered for filing a service
agreement providing for firm point-to-
point transmission service to Williams
Energy Services Company (Williams
Energy), pursuant to its open access
transmission tariff. Florida Power
requests that the Commission waive its
notice of filing requirements and allow
the agreement to become effective on
December 4, 1997.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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13. Southern Indiana Gas and Electric
Company

[Docket No. ER98-906-000]

Take notice that on December 3, 1997,
Southern Indiana Gas and Electric
Company (SIGECO), tendered for filing
five (5) service agreements for market
based rate power sales under its Market
Based Rate Tariff with the following
entities:

1. EnerZ Corporation

2. US Gen Power Services, L.P.

3. AlIG Trading Corporation

4. DPL Energy, Inc.

5. PP&L, Inc.

Copies of the filing were served upon
each of the parties to the service
agreements.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

14. Kentucky Utilities Company

[Docket No. ER98-907-000]

Take notice that on December 3, 1997,
Kentucky Utilities Company (KU),
tendered for filing a Supplement to
FERC Rate Schedule 203, the
Interconnection Agreement between KU
and East Kentucky Power Cooperative.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

15. Florida Power & Light Company

[Docket No. ER98-908-000]

Take notice that on December 3, 1997,
Florida Power & Light Company (FPL),
tendered for filing a proposed notice of
cancellation of an umbrella service
agreement with Delhi Energy Services,
Inc., for Non-Firm transmission service
under FPL’s Open Access Transmission
Tariff.

FPL requests that the proposed
cancellation be permitted to become
effective on December 1, 1997.

FPL states that this filing is in
accordance with Part 35 of the
Commission’s Regulations.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

16. East Texas Electric Cooperative, Inc.

[Docket No. ER98-909-000]

Take notice that on December 3, 1997,
East Texas Electric Cooperative, Inc.
(ETEC), tendered for filing a November
20, 1997, amendment to the Wholesale
Power Contract between ETEC and Tex-
La Electric Cooperative of Texas, Inc.,
(Tex-La). The amendment reflects the
assignment by Tex-La to ETEC of certain
of Tex-La’s rights and obligations under
the Power Sales Agreement between
Tex-La and Southwestern Electric
Power Company, dated November 15,
1990.

Copies of the filing were served on the
public utility’s customers and the Public
Utility Commission of Texas.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

17. Southern Indiana Gas and Electric
Company

[Docket No. ER98-910-000]

Take notice that on December 3, 1997,
Southern Indiana Gas and Electric
Company (SIGECO), tendered for filing
two (2) service agreements for non-firm
transmission service under Part 1l of its
Transmission Services Tariff with the
following entities:

1. EnerZ Corporation

2. US Gen Power Services, L.P.

3. Hoosier Energy REC, Inc.

Copies of the filing were served upon
each of the parties to the service
agreements.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

18. Southern Indiana Gas and Electric
Company

[Docket No. ER98-911-000]

Take notice that on December 3, 1997,
Southern Indiana Gas and Electric
Company (SIGECO), tendered for filing
two (2) service agreements for firm
transmission service under Part Il of its
Transmission Services Tariff with the
following entities:

1. Williams Energy Services Company

2. Hoosier Energy REC, Inc.

Copies of the filing were served upon
each of the parties to the service
agreements.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

19. Minnesota Power & Light Company

[Docket No. ER98-912-000]

Take notice that on December 3, 1997,
Minnesota Power & Light Company and
Superior Water, Light & Power
Company, as Transmission Provider,
tendered for filing a signed Network
Integration Service Agreement with
Minnesota Power & Light Company, as
Transmission Customer, for the
following points of delivery:

Cities of Aitkin, Biwabik, Brainerd,
Buhl, Ely, Gilbert, Grand Rapids,
Keewatin, Mt. Iron, Pierz, Proctor,
Randall, Two Harbors, Superior Water
Light & Power Company, and Dahlberg
Light & Power Company under its
Network Integration Service Agreement
to satisfy its filing requirements under
this tariff.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

20. Minnesota Power & Light Company
[Docket No. ER98-913-000]

Take notice that on December 3, 1997,
Minnesota Power & Light Company,
tendered for filing a signed Service
Agreement with Constellation Power
Source, Inc., under its Non-Firm Point-
to-Point Transmission Service to satisfy
its filing requirements under this tariff.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

21. lllinois Power Company
[Docket No. ER98-914-000]

Take notice that on December 3, 1997,
Illinois Power Company (lllinois
Power), 500 South 27th Street, Decatur,
Ilinois 62526, tendered for filing a
Power Sales Tariff, Service Agreement
under which ConAgra Energy Services,
Inc., will take service under Illinois
Power Company’s Power Sales Tariff.
The agreements are based on the Form
of Service Agreement in Illinois Power’s
tariff.

Illinois Power has requested an
effective date of November 4, 1997.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

22. Southern California Edison
Company

[Docket No. ER98-915-000]

Take notice that on December 3, 1997,
Southern California Edison Company
(Edison), tendered for filing an Added
Facilities Agreement (Agreement),
between Edison and the City of
Banning.

Edison is requesting an effective date
of January 25, 1998, for the Agreement.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and all interested
parties.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

23. Idaho Power Company
[Docket No. ER98-916-000]

Take notice that on January 13, 1997,
Idaho Power Company (IPC), tendered
for filing with the Federal Energy
Regulatory Commission Service
Agreements under Idaho Power
Company FERC Electric Tariff No. 6,
Market Rate Power Sales Tariff, between
Idaho Power Company and Kootenai
Electric Cooperative.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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24. Southwest Reserve Sharing Group
[Docket No. ER98-917-000]

Take notice that on December 3, 1997,
Tucson Electric Power Company (TEP),
on behalf of the Southwest Reserve
Sharing Group (SRSG), tendered for
filing the Southwest Reserve Sharing
Group Participation Agreement
(Agreement). The Parties to the
Agreement are the following:

1. Arizona Electric Power
Cooperative, Inc.;

2. Arizona Public Service Company;
3. City of Farmington, New Mexico;
4. El Paso Electric Company;

5. Incorporated County of Los
Alamos, New Mexico;

6. Nevada Power Company;

7. Plains Electric Generation and
Transmission Cooperative, Inc.;

8. Public Service Company of New
Mexico;

9. Salt River Project Agricultural
Improvement and Power District;

10. Tucson Electric Power Company;
and

11. Western Area Power
Administration—Desert Southwest
Region.

TEP also tendered on behalf of
Arizona Public Service Company a
Certificate of Concurrence in the
Agreement. The other public utility
members of the SRSG will separately
file certificates of concurrence.

The Agreement allows for the sharing
of contingency reserves for emergencies
among the SRSG members. The SRSG
has requested a waiver of notice
pursuant to 18 CFR 35.11 to permit the
Agreement to become effective as of
January 1, 1998.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

25. Montana-Dakota Utilities Co., a
division of MDU Resources Group, Inc.

[Docket No. ER98-918-000]

Take notice that on December 3, 1997,
Montana-Dakota Utilities Co., a division
of MDU Resources Group, Inc.
(Montana-Dakota) tendered for filing
amendments to a certain
Interconnection and Common Use
Agreement entered into between
Montana-Dakota and Basin Electric
Power Cooperative, Inc., (Basin).

Copies of the filing were served on
Basin and on the interested utility
regulatory agencies.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

26. Niagara Mohawk Power
Corporation

[Docket No. ER98-919-000]

Take notice that on December 4, 1997,
Niagara Mohawk Power Corporation
(Niagara Mohawk), tendered for filing
an agreement between Niagara Mohawk
and Citizens Power and Light
Corporation (CPL), dated January 25,
1995, providing for certain transmission
services to CPL.

Copies of this filing were served upon
CPL and the New York State Public
Service Commission.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

27. Southern California Edison
Company

[Docket No. ER98-920-000]

Take notice that on December 4, 1997,
Southern California Edison Company
(Edison), tendered for filing the Edison-
Colton 1997 Restructuring Agreement
(Restructuring Agreement), between
Edison and the City of Colton, California
(Colton), and a Notice of Cancellation of
various agreements and rate schedules
applicable to Colton. Included in the
Restructuring Agreement as Appendices
B, C,D, E, F, G, and H are: the
Wholesale Distribution Access Tariff
Service Agreement, Amendment No. 1,
to the Edison-Colton Hoover Firm
Transmission Service Agreement,
Amendment No. 1, to the Edison-Colton
Palo Verde Nuclear Generating Station
Firm Transmission Service Agreement,
Amendment No. 2, to the Edison-Colton
Pasadena Firm Transmission Service
Agreement, Amendment No. 1, to the
Edison-Colton 1995, San Juan Unit 3,
Firm Transmission Service Agreement,
Amendment No. 1, to the Amended
Edison-Colton Sylmar Firm
Transmission Service Agreement, and
the Edison-Colton Pacific Intertie Firm
Transmission Service Agreement.

The Restructuring Agreement is the
result of negotiations between Edison
and Colton to modify existing contracts
to accommodate the emerging
Independent System Operator (ISO)/
Power Exchange market structure. The
Restructuring Agreement significantly
simplifies the existing operational
arrangements between Edison and
Colton. In addition, the Restructuring
Agreement provides for cancellation of
existing bundled service arrangements
and obligations between Edison and
Colton. Edison is requesting that the
Restructuring Agreement become
effective on the date the ISO assumes
operational control of Edison’s
transmission facilities.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and all interested
parties.

Comment date: January 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-425 Filed 1-7-98; 8:45 am]
BILLING CODE 6717-01-P

OFFICE OF SCIENCE AND
TECHNOLOGY POLICY

Meeting of the President’s Committee
of Advisors on Science and
Technology

ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and summary agenda for a
meeting of the President’s Committee of
Advisors on Science and Technology
(PCAST), and describes the functions of
the Committee. Notice of this meeting is
required under the Federal Advisory
Committee Act.

Dates and Place: January 26, 1998.
The White House Conference Center,
Truman Room, Third Floor, 726 Jackson
Place, NW, Washington, DC 20500.

Type of Meeting: Open.

Proposed Schedule and Agenda: The
President’s Committee of Advisors on
Science and Technology (PCAST) will
meet in open session on Monday,
January 26, 1998, at approximately 9:00
AM to discuss PCAST Panels, Federal
Government initiatives, public
understanding of science and
technology, and the 1998 PCAST agenda
setting. This session will end at
approximately 5:00 PM.
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Public Comments: There will be a
time allocated for the public to speak on
any of the above agenda items. We
request that you send to us the topic
that you would like to discuss at the
PCAST meeting, or you can send your
comments in writing five (5) days in
advance of the meeting. Please notify
Yolanda Comedy on 202-456-6100 or
fax your requests/comments on 202—
456-6026.

FOR FURTHER INFORMATION: For
information regarding time, place, and
agenda please call Yolanda Comedy,
Consultant 202 456—6005 or Angela
Phillips Diaz, PCAST Executive
Secretary, 202 456-6100, prior to 3:00
p.m. on Friday, January 23, 1998. Please
note that public seating for this meeting
is limited, and is available on a first-
come, first-served basis.

SUPPLEMENTARY INFORMATION: The
President’s Committee of Advisors on
Science and Technology was
established by Executive Order 12882,
as amended, on November 23, 1993. The
purpose of PCAST is to advise the
President on matters of national
importance that have significant science
and technology content, and to assist
the President’s National Science and
Technology Council in securing private
sector participation in its activities. The
Committee members are distinguished
individuals appointed by the President
from non-Federal sectors. The PCAST is
co-chaired by John H. Gibbons,
Assistant to the President for Science
and Technology, and by John Young,
former President and CEO of the
Hewlett-Packard Company.

Dated: December 18, 1997.
Barbara Ann Ferguson,

Administrative Officer, Office of Science and
Technology Policy.

[FR Doc. 98-381 Filed 1-7-98; 8:45 am]
BILLING CODE 3170-01-D

FEDERAL ELECTION COMMISSION

Sunshine Act Meeting

AGENCY: Federal Election Commission.
FEDERAL REGISTER NUMBER: 97-34232.
PREVIOUSLY ANNOUNCED DATE & TIME:
Tuesday, January 6, 1998. 10:00 a.m.
Meeting closed to the public.

This meeting was cancelled.
PREVIOUSLY ANNOUNCED DATE & TIME:
Thursday, January 8, 1998. 10:00 a.m.
Meeting open to the public.

This meeting was cancelled.

DATE & TIME: Tuesday, January 13, 1998
at 10:00 A.M.

PLACE: 999 E Street NW., Washington,
DC. (Ninth floor).

STATUS: This meeting will be closed to
the public.

ITEMS TO BE DISCUSSED:

Compliance matters pursuant to 2
U.S.C. §437g.

Audits conducted pursuant to 2
U.S.C. §437g, §438b, and Title 26,
uU.S.C.

Matters concerning participation in
civil actions or proceedings or
arbitration.

Internal personnel rules and
procedures or matters affecting a
particular employee.

DATE & TIME: Thursday, January 15, 1998
at 10:00 A.M.

PLACE: 999 E Street NW., Washington,
DC (Ninth floor).

STATUS: This meeting will be open to the
public.

ITEMS TO BE DISCUSSED:

Correction and Approval of Minutes.

Audit: San Diego Host Committee/Sail
to Victory '96 (continued from meeting
of December 4, 1997).

Audit: Committee on Arrangements
for the 1996 Republican National
Convention (continued from meeting of
December 4, 1997).

Audit: Alan Keys/Alan Keys for
President 96, Inc.

Advisory Opinion 1997-25: Hughes
Electronics Corporation by counsel,
Robert M. Hall.

Administrative Matters.

PERSON TO CONTACT FOR INFORMATION:
Mr. Ron Harris, Press Officer;
Telephone: (202) 219-4155.

Marjorie W. Emmons,
Secretary of the Commission.

[FR Doc. 98-613 Filed 1-6-98; 8:45 am]
BILLING CODE 6715-01-M

FEDERAL LABOR RELATIONS
AUTHORITY

Privacy Act of 1974; Amendment of a
System of Records

AGENCY: Federal Labor Relations
Authority.

ACTION: Notice of amendment of system
of records to include new routine uses;
request for comments.

SUMMARY: In accordance with the
Privacy Act (5 U.S.C. 552a(e)(11)), the
Federal Labor Relations Authority is
issuing notice of its intent to amend the
system of records entitled Pay, Leave
and Travel Records (FLRA/INTERNAL-
15) to include new routine uses
necessitated by the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, Pub. L. 104—
193.

DATES: Comments must be received no
later than February 9, 1998. The
proposed amendments concerning
routine uses will become effective as
proposed without further notice on
February 9, 1998 unless comments
dictate otherwise.

ADDRESSES: Interested individuals may
comment on this publication by writing
to Harold D. Kessler, Assistant to
Executive Director, Office of the
Executive Director, Federal Labor
Relations Authority, 607 14th Street,
N.W., Room 415, Washington, D.C.
20424-0001. All comments received
will be available for public inspection at
that address.

FOR FURTHER INFORMATION CONTACT:
Harold D. Kessler, at the address given
above or by telephone: (202) 482-6560.

SUPPLEMENTARY INFORMATION:

I. Discussion of Proposed Additional
Routine Use Necessitated by Pub. L.
104-193

Pursuant to Pub. L. 104-193, the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996,
the Federal Labor Relations Authority
(FLRA) will disclose data from its Pay,
Leave and Travel Records system of
records to the Office of Child Support
Enforcement, Administration for
Children and Families, Department of
Health and Human Services, for use in
the National Database of New Hires, part
of the Federal Parent Locator Service
(FPLS) and Federal Tax Offset System,
DHHS/OSCE No. 09-90-0074. A
description of the Federal Parent
Locator Service may be found at 62 FR
51663 (October 2, 1997).

The FPLS is a computerized network
through which states may request
location information from federal and
state agencies to find non-custodial
parents and their employers for
purposes of establishing paternity and
securing support. On October 1, 1997,
the FPLS was expanded to include the
National Directory of New Hires, a
database containing employment
information on employees recently
hired, quarterly wage data on private
and public sector employees, and
information on unemployment
compensation benefits. On October 1,
1998, the FPLS will be expanded further
to include a Federal Case Registry. The
Federal Case Registry will contain
abstracts on all participants involved in
child support enforcement cases. When
the Federal Case Registry is instituted,
its files will be matched on an ongoing
basis against the files in the National
Directory of New Hires to determine if
an employee is a participant in a child
support case anywhere in the country.
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If the FPLS identifies a person as being
a participant in a state child support
case, that state will be notified. Requests
made by states to the FPLS for location
information will continue to be
processed after October 1, 1998.

When individuals are hired by the
FLRA, either the FLRA or its personnel/
payroll system provider may disclose to
the FPLS such individuals’ names,
social security numbers, home
addresses, dates of birth, dates and
states of hire, and information
identifying the FLRA as the employer.
The FLRA or its personnel/payroll
system provider may also disclose to the
FPLS names, social security numbers,
and quarterly earnings of each FLRA
employee, within one month of the end
of the quarterly reporting period.

Information submitted by or on behalf
of the FLRA to the FPLS will be
disclosed by the Office of Child Support
Enforcement to the Social Security
Administration for verification to ensure
that the social security number provided
is correct. The data disclosed by or on
behalf of the FLRA to the FPLS will also
be disclosed by the Office of Child
Support Enforcement to the Secretary of
the Treasury for use in verifying claims
for the advance payment of the earned
income tax credit or to verify a claim of
employment on a tax return.

1. Compatibility of Proposed Routine
Use Necessitated by Pub. L. 104-193

The FLRA is amending its routine
uses in accordance with the Privacy Act
(5 U.S.C. 552a(b)(3)). The Privacy Act
permits the disclosure of information
about individuals without their consent
for a routine use where the information
will be used for a purpose that is
compatible with the purpose for which
the information was originally collected.
The Office of Management and Budget
had indicated that a compatible use is
a use that is necessary and proper. See
OMB Guidelines, 51 FR 18982, 18985
(May 23, 1986). Since the proposed uses
of the data are required by Public Law
104-193, they are clearly necessary and
proper uses, and, therefore,
“‘compatible” uses under the Privacy
Act’s requirements.

I11. Effect of Proposed Change
Necessitated by Pub. L. 104-193 on
Individuals

The FLRA will disclose information
under the proposed routine uses only as
required by Pub. L. 104-193 and as
permitted by the Privacy Act.

Disclosure will be made by the FLRA
or its personnel/payroll system
provider.

IVV. Other Changes

The FLRA is making another change
required to update the system of
records. Specifically, the notice also
amends the routine uses to add a new
routine use for the disclosure of
information to the FLRA'’s personnel/
payroll system provider.

As required by 5 U.S.C. 552a(r) of the
Privacy Act, the FLRA has sent notice
of this amended system of records to the
Office of Management and Budget, as
well as to the Senate Committee on
Governmental Affairs, and to the House
of Representatives Committee on
Government Reform and Oversight.

Accordingly, the Pay, Leave and
Travel Records (FLRA/INTERNAL-15)
system notice originally published at 45
FR 85316, 85331, (December 24, 1980)
and amended most recently at 60 FR
50202, 50203 (September 28, 1995) is
further amended as follows:

FLRA/Internal-15

* * * * *

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

These records and information in
these records may be used:

* * * * *

p. To disclose information to
appropriate offices and agencies that are
under an agreement with the Federal
Labor Relations Authority to prepare
pay, leave and travel records, to meet
government payroll recordkeeping and
reporting requirements, and to retrieve
and supply payroll and leave
information as required by the Federal
Labor Relations Authority.

g. To disclose the names, social
security numbers, home addresses,
dates of birth, dates of hire, quarterly
earnings, employer identifying
information, and state of hire of
employees to the Office of Child
Support Enforcement, Administration
for Children and Families, Department
of Health and Human Services, for the
purpose of locating individuals to
establish paternity, establishing and
modifying orders of child support,
identifying sources of income, and for
other child support enforcement actions
as required by the Personal
Responsibility and Work Opportunity
Reconciliation Act (Welfare Reform law,
Pub. L. 104-193).

* * * * *

Dated: January 5, 1998.

For the Authority.
Solly J. Thomas,

Executive Director, Federal Labor Relations
Authority.

[FR Doc. 98-472 Filed 1-7-98; 8:45 am]
BILLING CODE 6727-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than February 2,
1998.

A. Federal Reserve Bank of Cleveland
(Jeffery Hirsch, Banking Supervisor)
1455 East Sixth Street, Cleveland, Ohio
44101-2566:

1. Standard Mutual Holding
Company, Monroeville, Pennsylvania;
to become a bank holding company by
acquiring 100 percent of the voting
shares of Standard Bank, PaSB,
Murrysville, Pennsylvania.

B. Federal Reserve Bank of
Richmond (A. Linwood Gill IlI,
Assistant Vice President) 701 East Byrd
Street, Richmond, Virginia 23261-4528:

1. Triangle Bancorp, Inc., Raleigh,
North Carolina; to merge with Guaranty
State Bancorp, Durham, North Carolina;
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and thereby indirectly acquire Guaranty
State Bank, Durham, North Carolina.

C. Federal Reserve Bank of
Minneapolis (Karen L. Grandstrand,
Vice President) 90 Hennepin Avenue,
P.O. Box 291, Minneapolis, Minnesota
55480-0291:

1. Inver Grove Bancshares, Inc., Inver
Grove Heights, Minnesota; to become a
bank holding company by acquiring 100
percent of the voting shares of Key
Community Bank, Inver Grove Heights,
Minnesota a de novo bank.

D. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Security Bancshares, Inc., Scott
City, Kansas; to acquire 100 percent of
the voting shares of Farmers and
Merchants Bank of Colby, Colby,
Kansas, a de novo bank.

2. McCurtain County Bancshares,
Idabel, Oklahoma; to become a bank
holding company by acquiring 96.8
percent of the voting shares of
McCurtain County National Bank,
Idabel, Oklahoma, and to acquire 100
percent of the voting shares of New
McCurtain County National Bank,

Broken Bow, Oklahoma, a de novo bank.

Board of Governors of the Federal Reserve
System, January 5, 1998.

William W. Wiles,

Secretary of the Board.

[FR Doc. 98-479 Filed 1-7-98; 8:45 am]
BILLING CODE 6210-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration

Statement of Organization, Functions,
and Delegations of Authority

Part M of the Substance Abuse and
Mental Health Services Administration
(SAMHSA\) Statement of Organization,
Functions, and Delegations of Authority
for the Department of Health and
Human Services (57 FR 53907-53917,
November 13, 1992, as amended most
recently at 61 FR 39146-39151, July 26,
1996) is amended to reflect
organizational changes within
SAMHSA. Numerous changes in the
SAMHSA structure and functional
statements are now necessary to reflect
current operational requirements.

These organizational changes include:
(1) The realignment of the following
functions: AIDS, women'’s services,
alcohol prevention and treatment
policies; and minority affairs; (2) the
establishment of the Office of Minority
Health (OMH) within the Office of the

Administrator (OA); (3) the abolishment
of the Office of Extramural Activities
Review (OEAR), transferring its
functions to the Office of Policy and
Program Coordination (OPPC) within
OA; (4) the transfer of the AIDS,
women’s services, alcohol prevention
and treatment policies, and peer and
objective review of grants, cooperative
agreements, and contract proposals to
OPPC; (5) establishment of the Division
of Extramural Activities, Policy, and
Review within OPPC; (6) the transfer of
the intergovernmental and international
affairs from the Office of the Director,
Center for Substance Abuse Prevention
(CSAP) to the Office of Policy and
Planning, CSAP; and (7) the renaming of
the Division of Community Education
(DCE), CSAP, to the Division of
Prevention Application and Education
(DPAE) CSAP.

Section M-20, Functions, is amended
as follows:

Under the heading, Immediate Office
of the Administrator (MA-1) delete item
(2) and add item (2) as follows: **(2)
carries out SAMHSA-wide functions
relating to equal employment
opportunity.”

Under the heading, Office of the
Administrator insert the following after
the functional statement for the Office of
Policy and Program Coordination
(MAC):

Office of Minority Health (MAE):

Advises SAMHSA leadership and
program components regarding
Presidential, Secretarial, and Agency
initiatives relating to or affecting the
access and delivery of services and/or
quality of life of racial/ethnic minority
constituents, consumers, and clients
who suffer disproportionately from the
effects of substance abuse and mental
illness; and (2) provides Agency
leadership and coordination for
addressing, evaluating, and resolving
specific substance abuse and mental
health issues (especially improving
access and delivery and quality of
services) of racial and ethnic minority
populations.

Under the heading, Office of
Extramural Activities Review (ME),
delete the title and functional statement.

Under the heading, Office of
Administrator (MA) delete the function
statement for the Office of Policy and
Program Coordination (MAC), and
substitute the following functional
statement:

(1) Provides leadership and guidance
in the analysis, planning, and
coordination of overall Agency and
interagency programs and program
policies; (2) provides leadership in
formulating and carrying out the
Agency’s national leadership role; (3)

manages a variety of teams consisting of
representatives within and outside the
Agency to address issues of central
importance to the Agency and to the
field, promoting coordination and
collaboration in these problem-solving
efforts; (4) carries out program
development activities in crosscutting
priority areas such as co-occurring
disorders; performance measurement,
child and family issues, and public
health impact of substance abuse and
health illnesses; (5) reviews inter-agency
work products for policy implications;
(6) provides leadership and advice on
intergovernmental activities,
interagency relationships; and customer
and constituent relations; and (7) carries
out Agency-level policy, planning,
legislative, and extramural functions
including AIDS, women'’s services,
alcohol prevention and treatment, and
the peer and objective review of grants,
cooperative agreements, and contracts.

After the statement for the Office of
Policy and Program Coordination
(MAC), add the following title and
functional statement:

Division of Extramural Activities,
Policy, and Review (MACA):

(1) Establishes and interprets
extramural policies and procedures for
the Agency; (2) consults with other
Office of the Administrator and Center
program officials in the development of
grant and cooperative agreement
announcements and contract Requests
for Proposals; (3) administers the peer
and objective review of grants,
cooperative agreements, and contract
proposals; (4) administers the
participant protection and
confidentiality certificate activities; (5)
is responsible for activities related to the
Federal Advisory Committee Act; and
(6) manages the SAMHSA National
Advisory Council.

Under Section M-20-E, Center for
Substance Abuse Prevention (MP),
Office of the Director (MP-1), following
the semicolon after item (5) delete item
(6) and substitute the following: “(6)
organizes and manages CSAP’s special
projects.”

Under Section M-20-E, Center for
Substance Abuse Prevention (MP),
Office of Policy and Planning (MPA),
delete item (13) and substitute the
following items: ““(13) organizes and
manages CSAP’s external affairs,
intergovernmental and international
affairs; and (14) develops and
implements general management
policies within CSAP as prescribed by
SAMHSA and higher authorities.”

Under Section M-20-E, Center for
Substance Abuse Prevention, delete the
title for the Division of Community
Education (MPF) and substitute the
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following title: Division of Prevention
Application and Education (MPF).

Section M-40, Delegations of
Authority. All delegations and
redelegations of authority to officers and
employees of SAMHSA that were in
effect immediately prior to the effective
date of this reorganization shall
continue in effect in them.

Dated: December 29, 1997.
Nelba Chavez,
Administrator, SAMHSA.
[FR Doc. 98-481 Filed 1-7-98; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

The National Center for Environmental
Health (NCEH) of the Centers for
Disease Control and Prevention (CDC)
Announces the Following Meeting

Name: State Childhood Lead
Poisoning Prevention and Surveillance
of Blood Lead Levels in Children
Grantees.

Times and Dates:

1 p.m.—4:30 p.m., January 27, 1998.
8:30 a.m.-5:30 p.m., January 28, 1998.
8:30 a.m.-5:30 p.m., January 29, 1998.
8:30 a.m.—12 noon, January 30, 1998.

Place: Holiday Inn-Select Atlanta
Perimeter-Dunwoody, 4386 Chamblee
Dunwoody Road, Atlanta, Georgia
30341, telephone 770/457-6363.

Status: Open to the public, limited
only by space available. The meeting
room accommodates approximately 100
people.

Purpose: The purpose of this meeting
is to provide a forum for childhood lead
poisoning prevention coordinators and
data administrators to review program
progress and discuss prevention issues
and concerns.

Matters to be Discussed: Agenda items
include a discussion on CDC’s new
screening guidance; establishing a data
system for implementing screening
guidance; and data recommendations.
There will be information presented
regarding computer programming issues
and how it is related to data analysis
and the use of data to make decisions.

Agenda items are subject to change as
priorities dictate.

Contact Person for More Information:
Claudette Grant, Lead Poisoning
Prevention Branch, Division of
Environmental Hazards and Health
Effects, NCEH, CDC, 4770 Buford
Highway, NE, M/S F-42, Atlanta,

Georgia 30341-3724, telephone 770/
488-7330.

Persons wishing to make written or
oral comments at the meeting should
notify the contact person in writing or
by telephone no later than close of
business January 20, 1998.

All requests to make oral comments
should contain the name, address,
telephone number, and organizational
affiliation of the presenter. Depending
on the time available and the number of
requests to make oral comments, it may
be necessary to limit the time of each
presenter.

Dated: December 31, 1997.
Julia M. Fuller,

Acting Director, Management Analysis and
Services Office, Centers for Disease Control
and Prevention (CDC).

[FR Doc. 98-406 Filed 1-7-98; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Request for Nominations for Members
of Public Advisory Committees; Food
Advisory Committee

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is requesting
nominations for members to serve on
the Food Advisory Committee (the
Committee) in FDA’s Center for Food
Safety and Applied Nutrition.
Nominations will be accepted for
current vacancies and vacancies that
will or may occur on the Committee
during the next 12 months.

FDA has special interest in ensuring
that women, minority groups, and the
physically handicapped are adequately
represented on advisory committees
and, therefore, extends particular
encouragement to nominations of
appropriately qualified female,
minority, or physically handicapped
candidates. Final selection from among
qualified candidates for each vacancy
will be determined by the expertise
required to meet specific agency needs
and in a manner to ensure appropriate
balance of membership.

DATES: February 9, 1998.

ADDRESSES: All nominations for
membership, except for consumer-
nominated members, should be sent to
Catherine M. DeRoever (address below).
All nominations for the consumer-
nominated members should be sent to
Annette J. Funn (address below).

FOR FURTHER INFORMATION CONTACT:

Regarding all nominations for
membership, except consumer-
nominated members: Catherine M.
DeRoever, Center for Food Safety
and Applied Nutrition (HFS-22),
Food and Drug Administration, 200
C St. SW., Washington, DC 20204,
202-205-4251.

Regarding all nominations for
consumer-nominated members:
Annette J. Funn, Office of
Consumer Affairs (HFE-88), Food
and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-5006.

SUPPLEMENTARY INFORMATION: FDA is
requesting nominations for members to
serve on the advisory committee listed
below. Individuals should have
expertise in the activity of the
Committee. Vacancies will occur June
30, 1998.

Food Advisory Committee

The Committee provides advice
primarily to the Director, Center for
Food Safety and Applied Nutrition, and
as needed, to the Commissioner of Food
and Drugs, and other appropriate
officials, on emerging food safety, food
science, and nutrition issues that FDA
considers of primary importance. The
Committee also provides advice and
makes recommendations on ways of
communicating to the public the
potential risks associated with these
issues and recommends approaches to
be considered in addressing them.

Criteria for Members

Persons nominated for membership
on the Committee shall be
knowledgeable in the fields of physical
sciences, biological and life sciences,
food science, risk assessment, and other
relevant scientific disciplines. The
agency is particularly interested in
considering candidates from a variety of
medical specialties because many issues
brought before the committee involve
medical or epidemiologic impact on
nutrients, additives, contaminants, or
other constituents of the diet. The term
of office is up to 4 years.

The Committee includes technically
qualified members who are identified
with consumer interests and
representatives of industry interests.

Nomination Procedures

Interested persons may nominate one
or more qualified persons for
membership on the Committee.
Nominations shall state that the
nominee is willing to serve as a member
of the Committee and appears to have
no conflict of interest that would
preclude Committee membership.
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Additionally, the nominee’s mailing
address, telephone number, and
curriculum vitae must accompany the
nominations. The agency cannot
guarantee further consideration of
nominations that do not include this
requested information. Potential
candidates will be asked by FDA to
provide detailed information concerning
such matters as financial holdings,
employment, consultancies, and
research grants and/or contracts to
permit evaluation of possible sources of
conflict of interest.

Criteria for Consumer-Nominated
Members

Selection of representatives of
consumer interests will be conducted
through procedures that include use of
a consortium of consumer organizations
which has the responsibility for
screening, interviewing, and
recommending candidates for the
agency’s selection. Candidates from this
group, like all other candidates for
membership on the Committee, should
posses appropriate qualifications to
understand and contribute to the
Committee’s work.

Industry Representatives

Regarding nominations for members
representing industry interests, a letter
will be sent to each person or
organization that has made a
nomination and to other organizations
that have expressed an interest in
participating in the selection process
together with a complete list of all such
organizations and the nominees. The
letter will state that it is the
responsibility of each nominator or
organization that has expressed an
interest in participating in the selection
process to consult with the others to
provide a consensus slate of possible
members representing industry interests
within 60 days. In the event that a slate
of nominees has not been provided
within 60 days, the agency will select an
industry representative for each such
vacancy from the entire list of industry
nominees to avoid delay or disruption
of the work of the Committee. The
agency is particularly interested in
nominees that possess the essential
scientific credentials needed to
participate fully and knowledgeably in
the Committee’s deliberations. In
addition to this expertise, the agency
believes that it would be an advantage
to the Committee’s work if the
individual(s) had special insight and
direct experience into specific
industrywide issues, practices, and
concerns that might not otherwise be
available to others not similarly
situated.

This notice is issued under the
Federal Advisory Committee Act (5
U.S.C. app. 2) and 21 CFR part 14,
relating to advisory committees.

Dated: January 2, 1998.

Michael A. Friedman,

Deputy Commissioner for Operations.
[FR Doc. 98-480 Filed 1-7-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
[Document Identifier: HCFA-R-225]

Agency Information Collection
Activities: Proposed Collection;
Comment Request

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding the burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) the
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

Type of Information Collection
Request: New Collection; Title of
Information Collection: Medicare
Physician Communication Survey; Form
No.: HCFA-R-225; Use: This is a
request for clearance for a survey of
physicians to determine their
information needs regarding Medicare
and Medicaid issues. The survey will
provide information for HCFA'’s Office
of Strategic Planning, Research &
Evaluation Group, Division of Payment
Research to support a communication
strategy for physicians treating Medicare
beneficiaries. It is part of a larger effort
of market research aimed at
understanding the communication
needs of HCFA providers and other
partners. This information will answer
two questions on physicians’
preferences to help guide HCFA'’s
communication strategy: (1) what
information physicians want from

HCFA, and (2) how physicians want to
receive such information. This survey is
designed to provide data that will help
answer and prioritize these questions.
Frequency: One time; Affected Public:
Business or other for-profit; Number of
Respondents: 650; Total Annual
Responses: 650; Total Annual Hours:
217.

To obtain copies of the supporting
statement for the proposed paperwork
collections referenced above, or any
related forms, E-mail your request,
including your address and phone
number, to Paperwork@hcfa.gov, or call
the Reports Clearance Office on (410)
786-1326. Written comments and
recommendations for the proposed
information collections must be mailed
within 60 days of this notice directly to
the HCFA Paperwork Clearance Officer
designated at the following address:
HCFA, Office of Information Services,
Information Technology Investment
Management Group, Division of HCFA
Enterprise Standards, Attention: John
Rudolph, Room C2-26-17, 7500
Security Boulevard, Baltimore,
Maryland 21244-1850.

Dated: December 30, 1997.
John P. Burke IlI,
HCFA Reports Clearance Officer, Division of
HCFA Enterprise Standards, Health Care
Financing Administration.
[FR Doc. 98-383 Filed 1-7-98; 8:45 am]

BILLING CODE 4120-03-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
[Document Identifier: HCFA-304A]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, has submitted to the
Office of Management and Budget
(OMB) the following proposal for the
collection of information. Interested
persons are invited to send comments
regarding the burden estimate or any
other aspect of this collection of
information, including any of the
following subjects: (1) The necessity and
utility of the proposed information
collection for the proper performance of
the agency’s functions; (2) the accuracy
of the estimated burden; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(4) the use of automated collection
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techniques or other forms of information
technology to minimize the information
collection burden.

Type of Information Collection
Request: Revision of a currently
approved collection; Title of
Information Collection: Reconciliation
of State Invoice and Prior Quarter
Adjustment Statement; Form No.:
HCFA-304A,; Use: In response to a need
for improved data exchange between
drug labelers and States, HCFA, in
conjunction with outside consultants,
developed the Reconciliation of State
Invoice (ROSI), form HCFA-304, and
the Prior Quarter Adjustment Statement
(PQAS), form HCFA-304A. The ROSI is
to to be used by Drug Labelers when
responding to State invoices of current
quarter utilization data only and
functions as a reconciliation report to
assure accurate rebate payments. The
PQAS is used by labelers to report only
on prior quarter actions/payments. Prior
quarter activity includes changes to
utilization data submitted by States,
revisions to previously disputed units,
and prior period adjustments (URA
changes). Both forms assist in reducing
disputes by standardizing data exchange
and improving communication between
Drug labelers and States. Frequency:
Quarterly; Affected Public: Business or
other for-profit; Number of
Respondents: 365; Total Annual
Responses: 1,460; Total Annual Hours:
132,120.

To obtain copies of the supporting
statement for the proposed paperwork
collections referenced above, or to
obtain the supporting statement and any
related forms, E-mail your request,
including your address and phone
number, to Paperwork@hcfa.gov, or call
the Reports Clearance Office on (410)
786-1326. Written comments and
recommendations for the proposed
information collections must be mailed
within 30 days of this notice directly to
the OMB Desk Officer designated at the
following address: OMB Human
Resources and Housing Branch,
Attention: Allison Eydt, New Executive
Office Building, Room 10235,
Washington, D.C. 20503.

Dated: November 24, 1997.
John P. Burke Il1,

HCFA Reports Clearance Officer, HCFA,
Office of Information Services, Information
Technology Investment Management Group,
Division of HCFA Enterprise Standards.

[FR Doc. 98-382 Filed 1-7-98; 8:45 am]

BILLING CODE 4120-03-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
[Document Identifier: HCFA-R-212]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, has submitted to the
Office of Management and Budget
(OMB) the following proposal for the
collection of information. Interested
persons are invited to send comments
regarding the burden estimate or any
other aspect of this collection of
information, including any of the
following subjects: (1) The necessity and
utility of the proposed information
collection for the proper performance of
the agency’s functions; (2) the accuracy
of the estimated burden; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(4) the use of automated collection
techniques or other forms of information
technology to minimize the information
collection burden.

Type of Information Collection
Request: New Collection; Title of
Information Collection: Survey of
Primary Care givers for the District of
Columbia’s Managed Care
Demonstration for Disabled and Special
Needs Children and Supporting Statute
Section 1115(a) of the Social Security
Act; Form No.: HCFA-R-212; Use: This
survey will collect information from
primary Care givers of Disabled and
Special Needs Children about
household composition, access to care,
health status, functional status, home
care, family care giving burden,
satisfaction, and out-of-pocket
expenditures on disabled and special
needs children living in the District of
Columbia who are enrolled in the
Supplemental Security Income (SSI)
program. This instrument is designed to
support a series of analytic studies,
which will eventually provide HCFA,
Assistant Secretary of Planning and
Evaluation (ASPE), and States with
information to consider when
developing managed care systems for
disabled and special needs children.
Frequency: Semi-Annually; Affected
Public: Individuals or Households;
Number of Respondents: 1,789; Total
Annual Responses: 3,578; Total Annual
Hours: 2,900.

To obtain copies of the supporting
statement for the proposed paperwork

collections referenced above, or any
related forms, E-mail your request,
including your address and phone
number, to Paperwork@hcfa.gov, or call
the Reports Clearance Office on (410)
786-1326. Written comments and
recommendations for the proposed
information collections must be mailed
within 30 days of this notice directly to
the OMB Desk Officer designated at the
following address: OMB Human
Resources and Housing Branch,
Attention: Allison Eydt, New Executive
Office Building, Room 10235,
Washington, D.C. 20503.

Dated: December 30, 1997.
John P. Burke 11,
HCFA Reports Clearance Officer, HCFA,
Office of Information Services, Information
Technology Investment Management Group,
Division of HCFA Enterprise Standards.
[FR Doc. 98-384 Filed 1-7-98; 8:45 am]

BILLING CODE 4120-03-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Submission for OMB Review;
Comment Request; Dietary
Supplements Information Needs
Assessment Survey

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
National Institutes of Health (NIH),
Office of the Director, the Office of
Dietary Supplements will publish
periodic summaries of proposed
projects to be submitted to the Office of
Management and Budget (OMB) for
review and approval.

This notice regards a request for
emergency OMB processing for a
collection of information entitled
“Dietary Supplements Information
Needs Assessment Survey” in
accordance with 5 CFR 1320.13(d) of the
OMB guidelines. We are requesting
OMB clearance by February 28, 1998,
Use of normal clearance procedures is
reasonably likely to prevent or disrupt
the collection of information for this
survey. We are, therefore, requesting a
waiver of the requirement to submit a
60-day Federal Register notice
requesting public comment prior to
submission for OMB clearance.

New Proposed Collection: Dietary
Supplements Information Needs
Assessment Survey

This survey will assess the
availability of and need for dietary
supplements information services in the
United States. The primary objectives
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are to determine the number and nature
of information requests about dietary
supplements received by major
nutrition, medical, health and botanical
organizations in the United States, and
to assess their interest in a centralized
information center to deal with
information requests pertaining to
dietary supplements. Frequency of
Response: One time. Affected Public:
Business or other for-profit; Not-for-
profit institutions, and Federal
Government. Type of Respondents:
Organizations. The annual reporting
burden is as follows: Estimated Number
of Respondents: 180. Estimated Number
of Responses per Respondent: 1.
Average Burden Hours Per Response:
25. Estimated Total Annual Burden
Hours Requested: 45. The annualized
cost to respondents is estimated at:
$1800. There are no Capital Costs to
report. There are no Operating or
Maintenance Costs to report.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the function of the agency, including
whether the information will have
practical ability; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Direct Comments to OMB

Written comments and\or suggestions
regarding the item(s) contained in this
notice, especially regarding the
estimated public burden and associated

response time, should be directed to the:

Office of Management and Budget,
Office of Regulatory Affairs, New
Executive Office Building, Room 10235,
Washington, D.C. 20503, Attention:
Desk Officer for NIH.

Dated: December 18, 1997.
Bernadette M. Marriott,
Director, Office of Dietary Supplements.
[FR Doc. 98-457 Filed 1-7-98; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES (DHHS)

National Institutes of Health (NIH)

National Library of Medicine (NLM);
Opportunity for a Cooperative
Research and Development Agreement
for Development and
Commercialization of Computer
Software for Data Mining, Data
Warehousing and Data Visualization

AGENCY: Lister Hill National Center for
Biomedical Communications, NLM,
NIH, DHHS.

ACTION: Advertisement.

SUMMARY: The Lister Hill National
Center for Biomedical Communications
(LHNCBC), an R&D division of the
National Library of Medicine (NLM),
seeks a Cooperative Research and
Development Agreement (CRADA) with
a commercial software developer
experienced in developing and
marketing sophisticated information
systems products. A collaborator is
sought with an established presence in
the field of statistical or machine
learning technology-based information
systems for management of medical
practice, medical administration, drug
design, fraud detection, criminal
investigation, market analysis or other
high volume applications which utilize
large, complex data bases. Firms
interested in collaborating on new
approaches to data mining, data
visualization and data warehousing are
particularly encouraged to inquire.
The collaborator must have
experience developing cutting-edge
computer-based technology into
commercial software application
products. A record of success in
software development, marketing,
installation and support is required.
The term of the CRADA will be up to
five (5) years.
DATES: Interested parties should notify
this office in writing of their interest in
filing a formal proposal no later than
ninety (90) days from the date of this
announcement, and then will have an
additional thirty (30) days to submit a
formal proposal.
ADDRESSES: Inquiries and proposals
regarding this opportunity should be
addressed to Irma Robins, M.B.A., J.D.
Phone (301) 435-3104, FAX (301) 402—
2117, Technology Development and
Commercialization Branch, National
Cancer Institute, 6120 Executive Blvd.,
Suite 450, Rockville, MD 20852.
Inquiries regarding obtaining patent
license(s) needed for participation in the
CRADA opportunity may be addressed
to John Fahner-Vihtelic, Office of

Technology Transfer, National Institutes
of Health, 6011 Executive Blvd., Suite
325, Rockville, MD 20852, Phone (301)
496-7735 (ext. 285); FAX: (301) 402—
0220.

SUPPLEMENTARY INFORMATION: A CRADA
is the anticipated joint agreement to be
entered into by LHNCBC pursuant to the
Federal Technology Transfer Act of
1986 as amended by the National
Technology Transfer Act (Pub. L. 104—
113 (Mar. 7, 1996)) and by Executive
Order 12591 of April 10, 1987. The
Computer Science Branch, LHNCBC,
NLM, has developed COEV, a unique
prototype of an advanced framework for
multidimensional data mining and
analysis. COEV synergistically combines
different methods of statistical analysis,
neural networks, decision trees and
genetic algorithms to the resolution of
data queries. COEV automatically
determines the optimal methods and
data representations to apply at each
step of inquiry and, as a result, can
provide outcomes that are significantly
more accurate than can be achieved by
use of any one methodology alone.
COEV uses an evolutionary learning
technology to improve predictive
outcomes with continued use. COEV is
designed to advance the accuracy,
flexibility, speed and ease of use of
advanced data analysis technologies.
COEV is the subject of pending United
States and foreign patent applications
filed by the Government.

COEV requires further R&D and
testing to make it a practical system for
widespread use. LHNCBC, NLM seeks a
CRADA to leverage the capabilities of
the technical experts at LHNCBC, NLM
and the expertise and resources of a
private sector collaborator in order to
enhance the prototype’s reliability,
efficiency and ease of use, and thereby
to make it a successful commercial
product. Under a CRADA, the LHNCBC,
NLM can offer a selected collaborator
access to designs, prototypes and
technical expertise. The collaborator
may contribute designs, prototypes,
data, technical expertise, personnel,
services and property. The collaborator
has the option of contributing funding
to the collaboration. The LHNCBC
cannot contribute funding. The CRADA
partner may elect an option to an
exclusive or non-exclusive license to
Government intellectual property rights
arising under the agreement and may
qualify as a co-inventor of new
technology developed under the
CRADA.

COEV currently runs in a UNIX
operating system environment. It is
written in common LISP and utilizes a
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web http user interface. COEV interfaces
with flat data file databases.

Under the present proposal, the goal
of the CRADA will be:

* Improve portability to other
operating system environments.

* Provide interactivity with a variety
of database structures.

* Design and implement functions for
data cleaning.

 ldentify target concepts for machine
learning.

* Expand and improve user
interfaces.

» Design and execute all components
of a commercial COEV product.

« Prepare and execute COEV
marketing plan.

Party Contributions

The role of the LHNCBC in the
collaboration will include:

(1) Provide Collaborator with the
COEV prototype system design and code
and with all available information
necessary for further development of the
COEV system.

(2) Provide COEV developer expertise
and LHNCBC, NLM expertise in
advanced machine learning systems
engineering and in computer
applications to chemical informatics,
molecular biology and pharmaceutical
chemistry.

(3) Provide ongoing input to and
evaluation of collaborator project
designs and work product.

The role of the Collaborator in the
collaboration will include:

(1) Provide expertise, staff, work
space, equipment and materials for
COEV product development tasks to
include project management, design,
coding, technical and user testing and
technical and user documentation
development.

(2) Provide expertise, staff, work
space, equipment and materials for
COEV product marketing tasks to
include marketing management, market
analysis, product design advice, product
packaging, promotion and sales,
distribution and technical and user
client support.

(3) Provide funding, if and as
necessary, for COEV product
development and COEV marketing tasks
as described above.

Selection Criteria

Proposals submitted for consideration
should address each of the following
qualifications.

(1) Expertise

A. Demonstrated expertise in
translating highly sophisticated
statistical or machine learning

technology prototypes into successful
commercial products.

B. Demonstrated expertise in data
mining, data warehousing and data
visualization technology, preferably as
related to the fields of biomedical
science, medical care or public health.

C. Demonstrated intellectual abilities;
able to understand and transform
cutting-edge computer-based technology
into commercial applications.

D. Demonstrated expertise in project
design, project management and
development of successful commercial
software products.

E. Demonstrated ability to market
sophisticated software products in
national and international markets.

F. Demonstrated expertise and
established resources for serving and
supporting a substantial national and
international client base.

(2) Reputation

The successful Collaborator must be
recognized in the software industry for:

A. Producing, marketing and
supporting software for data mining,
data warehousing, data visualization or
related applications;

B. High levels of satisfaction among
end-users and client technical support
staffs for both product performance and
product support;

C; Success in the marketplace with an
established range of successful software
products and services.

(3) Physical Resources

A. Established headquarters with
sufficient offices, space and equipment
to support a level of effort as defined in
the CRADA with LHNCBC.

B. Ability to communicate and
collaborate by telephone, mail, e-mail,
Internet, and other evolving
technologies.

C. Sufficient financial and technical
resources to support a level of effort as
defined in the CRADA with LHNCBC.

Dated: December 23, 1997.
Kathleen Sybert,

Acting Director, Office of Technology
Development, National Cancer Institute,
National Institutes of Health.

[FR Doc. 98-460 Filed 1-7-98; 8:45 am]

BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Government-Owned Inventions;
Availability for Licensing

AGENCY: National Institutes of Health,
HHS.

ACTION: Notice.

SUMMARY: The inventions listed below
are owned by agencies of the U.S.
Government and are available for
licensing in the U.S. in accordance with
35 U.S.C. 207 to achieve expeditious
commercialization of results of
federally-funded research and
development. Foreign patent
applications are filed on selected
inventions to extend market coverage
for companies and may also be available
for licensing.

ADDRESSES: Licensing information and
copies of the U.S. patent applications
listed below may be obtained by writing
to the indicated licensing contact at the
Office of Technology Transfer, National
Institutes of Health, 6011 Executive
Boulevard, Suite 325, Rockville,
Maryland 20852-3804; Telephone: 301/
496-7057; Fax: 301/402—-0220. A signed
Confidential Disclosure Agreement will
be required to receive copies of the
patent applications.

Hexadecasaccharide-Protein Conjugate
Vaccine for Shigella Dysenteria Type 1

V Pozsgay, JB Robbins, R Schneerson
(NICHD)

Serial No. 60/052,869 filed 17 Jul 97

Licensing Contact: Robert Benson,
301/496-7056, ext. 267.

This invention is a conjugate vaccine
to prevent infection by Shigella
dysenteria type 1, a human pathogen
which causes endemic and epidemic
dysentery worldwide. The conjugate is
the first one in which the
polysaccharide antigen has been
chemically synthesized and thus has a
known structure. The polysaccharide
has a structure resembling the O-
specific polysaccharide portion of the
lipopolysaccharide of Shigella
dysenteria type 1. It is expected that the
purity of the polysaccharide will lead to
lessened side effects and greater
immunogenicity. Mice immunized with
the conjugate of the invention produced
antibodies reactive with the O-specific
polysaccharide isolated from Shigella
dysenteria type 1. Synthesis of the
hexadecasaccharide is described in the
Journal of the American Chemical
Society, June 28, 1995, pp. 6673-6681.

Cloning of a Gene Mutation for
Parkinson’s Disease

MH Polymeropoulos, C Lavedan
(NHGRI)

Serial No. 60/050, 684 filed 25 June 97

Licensing Contact: Stephen Finley,
301/496-7056 ext. 215.

Parkinson’s Disease (PD) affects
between 500,000 to one million persons
in the United States alone. The disease
is most common in persons over the age
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of 70. However, one form of PD appears
to be hereditary and is probably
responsible for early on-set PD, wherein
the symptoms occur before the age of
60. The newly discovered gene mutation
appears to be linked to the early on-set
form of PD. The mutation, a threonine
for alanine substitution, at amino acid
position 53 of the human alpha-
synuclein protein effects the secondary
structure of the protein and causes an
aggregation of Lewy bodies in the brain.
This new mutation is considered to be
a valuable tool in predicting a person’s
susceptibility to early on-set PD. Assays
developed from this mutation can also
be used for diagnostic purposes.

Non-Nucleoside Inhibitors of Reverse
Transcriptase

C Michejda, M Morningstar, T Roth
(NCI)

Serial No. 60/038,509 filed 25 Feb 97

Licensing Contact: J. Peter Kim, 301/
496-7056 ext. 264.

The present invention is related to
non-nucleoside inhibitors of reverse
transcriptase comprising a novel class of
substituted benzimidazole compounds
which are potentially effective in the
inhibition of HIV RT and potentially
against other infections. The present
invention provides for methods for
treating HIV infection utilizing a
compound having anti-reverse
transcriptase activity, wherein said
compound comprises at least one
substituted benzimidazole. This
technology may present a potent, non-
toxic compound which is effective
against wild type RTs and RTs which
have undergone mutations and become
resistant to currently used anti-HIV
therapies.

Enhanced Suppression of HIV-1 by the
Combination of Cytidine
Dideoxynucleoside Analogues and CTP
Synthase Inhibitors

W-Y Gao, DG Johns, H. Mitsuya, V
Marquez (NCI)

Serial No. 60/033,918 filed 21 Jan 97

Licensing Contract: J. Peter Kim, 301/
496-7056 ext. 264.

The present invention provides for
compositions and methods to increase
the activity of cytidine-based anti-HIV
drugs and to overcome resistance of
human immunodeficiency virus (HIV)
to cytidine-based anti-HIV drugs. More
specifically, the invention provides for
composition, methods of preventing or
inhibiting the spread of a virus, methods
of treatment, and methods of improving
the antiviral activity of a cytidine
dideoxynucleoside analogue drug in
patients with viral infection. Typical

drugs suitable for potentiation by this
method include ddC, 3TC, D4C (2', 3'-
dideoxycytidine-2', 3'-ene), 5-fluoroddC,
and 3'-a-fluoroddC. The virus may be
HIV-2, HTLV-1, HTLV-2, SIV, HBYV,
but most preferably HIV-1.

Interferon-Inducible Protein 10 is a
Potent Inhibitor of Angiogenesis

G Tosato, AL Angiolillio, C Sgadari
(FDA)

Serial No. 08/455,079 filed 31 May 95

Licensing Contact: Jaconda Wagner,
301/496-7735 ext. 284.

Human Interferon inducible protein
10 (IP-10) is a member of the
chemokine family of molecules. Itis a
secreted protein with a molecular
weight of approximately 8.6 kD.
Previous work has demonstrated that
IP-10 exhibits various activities,
including the inhibition of colony
formation by bone marrow
hematopoietic cell, exertion of an
antitumor effect, and function as a
chemoattractant. In addition, this work
shows that IP-10 is a potent inhibitor of
angiogenesis. Unbalanced angiogenesis
is thought to contribute to the
pathogenesis of several diseases
including arthritis, psoriasis,
hemangiomas, diabetic retinopathy, and
retrolental fibroplasia. Therefore, IP-10
may be very useful alone or in
combination with other treatments to
prevent unbalanced angiogenesis.

This research has been published in
Proc. Natl. Acad. Sci. USA 1996 Nov
26;93(24):13791-6 and J. Exp. Med.
1995 Jul 1;182(1):155-62.

A related case is also available for
licensing: Serial No. 08/850,914 filed 02
May 97 entitled ““Method of Promoting
Tumor Necrosis Using Mig’’; inventors
are G Tosato (FDA), J Farber (NIAID),
and C Sgardari (FDA).

Dominant Negative Deletion Mutants of
C-Jun and Their Use in the Prevention
and Treatment of Cancer

NH Colburn, Z Dong, PH Brown, MJ
Birrer (NCI)

Serial No. 08/213,433 filed 10 Mar 94

Licensing Contact: Ken Hemby, 301/
496-7735 ext. 265.

A number of mutants of the c-jun
oncogene have been developed, which
may be particularly useful in the
prevention and treatment of cancer.
Numerous studies have shown that
tumor promotion is a long-term process
that is partially reversible and that
requires chronic exposure to a tumor
promoter, and that subsequent
progression of tumors through invasive
and metastatic stages is also a long term
process. In recent years, numerous

cellular oncogenes have been implicated
in the transactivation of genes
associated with cellular growth and
differentiation. One such cellular
ongogene, c-jun, encodes a
phosphoprotein that is a component of
the dimeric transcriptional activator
AP-1 along with c-Fos or other Jun or
Fos Family proto-oncoproteins. Several
genes that may be involved in tumor
promotion or progression have been
shown to be dependent on AP-1
transactivation, including collagenase
and stromelysin (transin). AP-1
inhibiting dominant negative detection
mutants of the c-jun gene have been
developed that, when given to a
mammal, may prevent or reverse
carcinogenesis during early or late
stages. For the treatment of cancer, a
deletion mutant of the c-jun gene or the
protein product may inhibit the elevated
AP-1 transactivation that frequently
characterizes tumor progression and
may consequently prevent or reverse the
development or further progression of
tumors. This invention also includes a
method for determining whether a
tumor promoter induces transformation
via a pathway that depends on
induction or elevation of AP-1
transcriptional activity and AP-1 target
gene expression.

Dated: December 23, 1997.

Barbara M. McGarey,

Deputy Director, Office of Technology
Transfer.

[FR Doc. 98-459 Filed 1-7-98; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

National Institute of Environmental
Health Sciences National Toxicology
Program; Announcement of Nominated
Chemicals Under Consideration for
Toxicological Studies by the National
Toxicology Program (NTP)—
Recommendations by the Interagency
Committee for Chemical Evaluation
and Coordination (ICCEC)—Request
for Comments

Background

As part of an effort to earlier inform
and obtain public input into the
selection of chemicals for evaluation,
the National Toxicology Program (NTP)
routinely seeks public input on (1)
chemicals nominated to the Program for
toxicological studies, and (2) the testing
recommendations made by the
Interagency Committee for Chemical
Evaluation and Coordination (ICCEC).
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Summaries of the ICCEC’s
recommendations and public comments
received are next presented to the NTP
Board of Scientific Counselors for their
review and comment in an open public
session. ICCEC recommendations, Board
recommendations, and public
comments are incorporated into
recommendations that are then
submitted to the NTP Executive
Committee. The Executive Committee
reviews and approves action to move
forward to test, defer, or delete each of
the nominated chemicals, classes or
mixtures for the various types of study,
and recommends priorities.

Request for Comment

Interested parties are encouraged to
comment and provide information on

chemicals under consideration for study
listed in the Table. The Program would
welcome receiving toxicology and
carcinogenesis information from
completed, ongoing, or planned studies
by others, as well as current production
data, human exposure information, use
patterns, and environmental occurrence
for any of the chemicals listed in this
announcement. To provide comments or
information, please contact Dr. William
Eastin at the address given below within
60 days of the appearance of this
announcement.

At their meeting on December 11,
1997, the ICCEC reviewed and
recommended 9 chemicals or chemical
classes for metabolism, toxicity, or
carcinogenicity studies. It was also
recommended that testing not be

performed on one chemical, trans—1,4-
dichloro-2-butene (CAS Number 110-
57-6), because industry studies showed
it to be a potent carcinogen. Chemicals
with CAS numbers, nomination source,
types of studies under consideration,
and other information are given in the
Table.

Contact may be made by mail to: Dr.
William Eastin, NIEHS/NTP, P.O. Box
12233, Research Triangle Park, North
Carolina 27709; by telephone at (919)
541-7941; by FAX at (919) 541-3687; or
by email at Eastin@NIEHS.NIH.GOV.

Dated: January 5, 1998.
Kenneth Olden,
Director, National Toxicology Program.
Attachment

Attachment

CHEMICALS RECOMMENDED FOR STUDY BY THE NTP INTERAGENCY COMMITTEE FOR CHEMICAL EVALUATION AND
COORDINATION (ICCEC) ON DECEMBER 11, 1997

Chemical [CAS No.] tig‘#gﬂie Testing recommendations Study rationale/remarks
2-Acetylpyridine [1122—-62-9] ... | NCI —Cardinogenicity ...........ccceeuee. —Potential for human exposure.
—Suspicion of carcinogenicity.
2-Chloropyridine [109-09-1] .... | NCI —Dermal carcinogenicity in | —Increasing production.
transgenic mice. —Occupational and environmental exposure.

Comfrey [72698-57-8] ............. NIEHS —Carcinogenicity; .........cccceeeunes —Extensive use as a herbal supplement and medicinal.
Symphytine [22571-95-5] —Reproductive and devel- | —Contains pyrrolizidine alkaloids including symphytine.

opmental toxicity.

Glycoluril [496-46-8] ........ccu.. NCI —In vitro and in vivo nitrosation | —Moderate production.

studies. —Potential human exposure.
—Potential to form nitrosamides.

Goldenseal ........ccccoveiieiiieeenns NIEHS —Carcinogenicity ...........cceeuee. —Extensive use as a herbal supplement and medicinal.
Berberine [2086-83-1] ...... —Reproductive and devel- | —Contains active alkaloids berberine and hydrastine.
Hydrastine [118-08-1] ...... opmental toxicity.

4-Methoxy-N-methyl-1,8— NCI —Chemical disposition ............. —Occupational exposure.

naphthalimide [3271-05-4]. —Extensive consumer exposure.
Myristicin [607-91-0] ................ NCI —Genetic toXiCity; ...cccvvvvverrinnns —Widespread natural product.
—Metabolism; .......ccoceeviiiennnnnn. —Extensive consumer exposure.
—Carcinogenicity in transgenic | —Similarity to known carcinogen safrole.
animals.
7—2H-Naphthol[1,2-d]triazol-2- | NCI —Chemical disposition ............. —Moderate production.
yl)-3-phenylcoumarine [333- —Extensive occupational and consumer exposure.
62-8].
Saw Palmetto B-Sitosterol [83— | NIEHS —Carcinogenicity; .........cccceeeunes —Widely used herbal remedy for benign prostate hyperplasia.
46-5]. —Multigeneration reproductive | —Contains active sitosterols.
toxicity.

[FR Doc. 98-456 Filed 1-7-98; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

Prospective Grant of Exclusive
License: Dynamically Stable
Associative Learning Neural Network
System

AGENCY: National Institutes of Health,
Public Health Service, DHHS.

ACTION: Notice.

SUMMARY: This is notice in accordance
with 15 U.S.C. 209(c)(1) and 37 CFR
404.7(a)(1)(i) that the National Institutes
of Health (NIH), Department of Health
and Human Services, is contemplating
the grant of an exclusive license to
practice the invention embodied in U.S.
Patent Numbers 5,119,469, 5,222,195,
5,402,522, 5,588,091, and U.S. Patent
Application Number 08/331,554,
entitled “Dynamically Stable
Associative Learning Neural Network
System”’, to Distil Technologies, Inc.,
having a place of business in New York,
New York. The patent rights in this
application have been assigned to the
United States of America.

DATES: Only written comments and/or
applications for a license which are
received by the NIH Office of
Technology Transfer on or before March
9, 1998 will be considered.

ADDRESSES: Requests for a copy of this
patent application, inquiries, comments,
and other materials relating to the
contemplated license should be directed
to: John Fahner-Vihtelic, Office of
Technology Transfer, National Institutes
of Health, 6011 Executive Boulevard,
Suite 325, Rockville, Maryland 20852—
3804; Telephone: 301/496—7735
extension 270; Fax: 301/402-0220; e-
mail: jf36z@nih.gov. A signed
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Confidentiality Agreement will be
required to review copies of the patent
application.

SUPPLEMENTARY INFORMATION: The
present inventions generally relate to
the field of artificial neural networks.
More specifically, these patents and
patent application describe a
dynamically stable associative learning
neural network. Included in their basic
architectural units are, at least one each
of a conditioned signal input, an
unconditioned signal input, and an
output. Interposed between input and
output elements are “patches,” or
storage areas of the dynamic interaction
between conditioned and
unconditioned signals. These signals
process information to achieve
associative learning locally under rules
designed for application-related goals of
the system. Patches may be fixed or
variable in size. The neural network is
taught by successive application of
training sets of input signals to the input
terminals until dynamic equilibriums
are reached. This technology is useful in
pattern classification and completion,
robotics, and control applications.

The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within 60 days from the date of this
published Notice, NIH receives written
evidence and argument that establishes
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7.

Properly filed competing applications
for a license filed in response to this
notice will be treated as objections to
the contemplated license. Comments
and objections submitted in response to
this notice will not be made available
for public inspection, and, to the extent
permitted by law, will not be released
under the Freedom of Information Act,
5 U.S.C. 552.

Dated: December 18, 1997.
Barbara M. McGarey,

Deputy Director, Office of Technology
Transfer.

[FR Doc. 98-461 Filed 1-7-98; 8:45 am]
BILLING CODE 4140-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration (SAMHSA)

Notice of Meeting

Pursuant to Pub. L. 92—-463, notice is
hereby given of the teleconference
meeting of the Substance Abuse and

Mental Health Services Administration
(SAMHSA) National Advisory Council
in January 1998.

The meeting will include the review,
discussion and evaluation of individual
contract proposals. Therefore, the
meeting will be closed to the public as
determined by the Administrator,
SAMHSA, in accordance with Title 5
U.S.C. 552b(c)(3), (4), and (6) and 5
U.S.C. App. 2, section 10(d).

A summary of the meeting and a
roster of Council members may be
obtained from: Ms. Le Vonne Key,
Committee Management Specialist,
SAMHSA National Advisory Council,
5600 Fishers Lane, Room 12C-15,
Rockville, Maryland 20857. Telephone:
(301) 443-9912.

Substantive program information may
be obtained from the contact whose
name and telephone number is listed
below.

Committee Name: SAMHSA National
Advisory Council.

Meeting Date: January 21, 1998.

PLACE: Substance Abuse and Mental
Health Services Administration, Parklawn
Building, Conference Room 12-94, 5600
Fishers Lane, Rockville, Maryland 20857.

CLOSED: January 21, 1998, 1:00 p.m. to
2:00 p.m.

CONTACT: Toian Vaughn, Executive
Secretary, Room 12C-15, Parklawn Building,
Telephone: (301) 443—-4640 and Fax: (301)
443-1450.

Dated: January 5, 1998.
Jeri Lipov,
Committee Management Officer, Substance

Abuse and Mental Health Services
Administration.

[FR Doc. 98-482 Filed 1-7-98; 8:45 am]
BILLING CODE 4162-20-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR—4200-N-24]

Announcement of OMB Approval
Number; Notice of Proposed
Information Collection for Public
Comment

AGENCY: Office of Policy Development
and Research, HUD.

ACTION: Notice of proposed information
collection for public comment;
announcement of the Office of
Management and Budget (OMB)
approval number.

SUMMARY: The purpose of this document
is to announce the OMB approval
number for the collection and analysis
of data on the housing conditions of
Migrant and Seasonal Farmworkers.

FOR FURTHER INFORMATION CONTACT:

Ndeye Jackson, Office of Policy
Development and Research, U.S.
Department of Housing and Urban
Development, Room 8154, Washington,
D.C. 20410, (202) 708-5537. A
telecommunications device for the
hearing impaired (TTY) is available at
(202) 708-3259. (These are not toll free
numbers.)

SUPPLEMENTARY INFORMATION: On
February 13, 1997 (62 FR 6792), the
Department published in the Federal
Register, a notice of proposed data
collection on the housing conditions of
migrant and seasonal farmworkers. The
document—titled, ““Notice of Proposed
Information Collection for Public
Comment’—indicated that information
collection requirements contained in the
notice had been submitted to the Office
of Management and Budget for review
and approval under section 3506 of the
Paperwork Reduction Act of 1995 (44
U.S.C., chapter 35 as amended) The
notice also listed the title of the
proposal, and description of the need
for the information and proposed use.

This present document provides
notice of the OMB approval number.
Accordingly, the control number
approved by the Office of Management
and Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520) for the Notice of
Proposed Information Collection for
Public Comment is 2528-0190. This
approval number expires on November
30, 2000. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection displays a valid
control number.

Dated: December 16, 1997.

Paul A. Leonard,

Deputy Assistant Secretary for the Office of
Policy Development.

[FR Doc. 98-378 Filed 1-7-98; 8:45 am]
BILLING CODE 4210-62-M

DEPARTMENT OF THE INTERIOR

Performance Review Board
Appointments

AGENCY: Department of the Interior.

ACTION: Notice of Performance Review
Board appointments.

SUMMARY: This notice provides the
names of individuals who have been
appointed to serve as members of the
Department of the Interior Performance
Review Board. The publication of these
appointments is required by Section
405(a) of the Civil Service Reform Act
of 1978 (Pub. L. 95-454, 5 U.S.C.
4314(c)(4)).
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DATES: These appointments are effective
January 8, 1998.

FOR FURTHER INFORMATION CONTACT:
Carolyn Cohen, Director of Personnel,
Office of the Secretary, Department of
the Interior, 1849 C Street, N.W.,
Washington, DC. 20240, Telephone
Number: (202) 208—6761.

SES Performance Review Board—1995

Dolores Chacon, Chair, Office of
Personnel (Career Appointee)

R. Schuyler Lesher, Jr., Office of
Financial Management (Career
Appointee)

Ruth B. Mertins, Office of Policy,
Management and Budget (Career
Appointee)

Margaret J. Carpenter, Chair, Office of
Water and Science (Career Appointee)

Robert E. Brown, Alternate Chair,
Minerals Management Service (Career
Appointee)

J. Lynn Smith, National Park Service
(Career Appointee)

Dated: November 12, 1997.
Robert E. Skinner,

Executive Resources Coordinator, Office of
Personnel Policy.

[FR Doc. 98-424 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Notice of Intent to Prepare a
Comprehensive Conservation Plan

SUMMARY: This notice advises the public
that the U.S. Fish and Wildlife Service
(Service) intends to gather information
necessary to prepare a Comprehensive
Conservation Plan (CCP) and
environmental documents pursuant to
the National Environmental Policy Act
and its implementing regulations, for
Blackwater, Susquehanna, and Martin
National Wildlife Refuges: Caroline,
Hartford, Dorchester, Wicomoco, and
Somerset Counties, Maryland; Sussex
County, Delaware; and Accomack
County, Virginia. The Service is
furnishing this notice in compliance
with Service CCO policy:

(1) To advise other agencies and the
public of our intentions, and

(2) To obtain suggestions and
information on the scope of issues to
include in the environmental
documents.
DATES: Written comments should be
received on or before February 9, 1998.

ADDRESSES: Address comments and
requests for more information to the
following: Refuge Manager, Blackwater
National Wildlife Refuge, 2145 Key

Wallace Drive, Cambridge, Maryland
21613-9536 (410) 228-2692.

SUPPLEMENTARY INFORMATION:

By Federal law, all lands within the
National Wildlife Refuge System are to
be managed in accordance with an
approved CCP. The CCP guides
management decisions and identifies
refuge goals; long-range objectives, and
strategies for achieving refuge purposes.
The planning process will consider
many elements, including habitat and
wildlife management, habitat protection
and acquisition, public use, and cultural
resources. Public input into this
planning process is essential, The CCP
will provide other agencies and the
public with a clear understanding of the
desired conditions for the Refuges and
how the Service will implement
management strategies.

The Service will solicit information
from the public via open houses,
meetings, and written comments.
Special mailings, newspaper articles,
and announcements will inform people
in the general area near each refuge of
the time and place of such opportunities
for public input to the CCP.

Review of this project will be
conducted in accordance with the
requirements of the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.), NEPA
Regulations (40 CFR 1500-1508), other
appropriate Federal laws and
regulations, including the National
Wildlife Refuge System Improvement
Act of 1997, Executive Order 12996, and
Service policies and procedures for
compliance with those regulations.

We estimate that the draft
environmental documents will be
available in late August, 1998.

Dated: December 24, 1997.
Ronald E. Lamberston,

Regional Director, U.S. Fish and Wildlife
Service, Hadley, Massachusetts.

[FR Doc. 98-379 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-55-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[NV-915-5700-00; N-62098]

Application for Recordable Disclaimer
of Interest; Nevada

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The United States of America,
pursuant to the provisions of Section
315 of the Federal Land Policy and
Management Act of 1976 (43 U.S.C.

1745), proposes to disclaim all interest
in the following described land to
Myron Lake, nunc pro tunc, the owner
of record: a tract of land which is
located within 200 feet of each side of
the centerline of the Central Pacific
Railroad Company track as it was
established over and across; T. 19 N., R.
19 E., M.D.M., Nevada, sec.11, Lots 1, 2,
3, 8,9, and SW¥4NEYa4.

DATES: Comments or objections should
be received on or before April 8, 1998.
ADDRESSES: Comments or objections
should be sent to the Nevada State
Director, BLM, 850 Harvard Way, P.O.
Box 12000, Reno, Nevada 89520.

FOR FURTHER INFORMATION CONTACT:
William K. Stowers, BLM Nevada State
Office, 702—785-6478.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 2 of the Act of July 1, 1862,
12 Statute 489, as amended (the Act),
the Central Pacific Railroad Company,
as succeeded in interest by the Southern
Pacific Transportation Company,
received a grant of a right-of-way 400
feet in width over and across public
lands for construction of a
transcontinental railroad. By the terms
of the Act, the right-of-way attached to
the land upon notification to the
General Land Office at the time the line
of the railroad was definitely fixed on
the ground. Title to the subject lands
was conveyed by the United States to
Mr. Myron Lake in 1865 prior to
notification by the Central Pacific
Railroad Company that the line of the
railroad was definitely fixed on the
ground. There is a recorded chain of
title to convey the subject lands in fee
to Central Pacific Railroad Company
which originates from the United States
patent to Mr. Lake. Therefore, the 400-
foot right-of-way granted to Central
Pacific Railroad Company by the Act
did not become an encumbrance on the
title to the subject lands. Southern
Pacific Transportation Company,
successor to Central Pacific Railroad
Company, subsequently issued deeds to
private parties for a portion of the
subject lands.

However, a cloud was placed on the
title to the subject land by a court
decision which held that since the Act
predated the patent to Mr. Lake, the
United States holds a reversionary
interest in the subject lands should the
railroad right-of-way be abandoned. The
court held that the reversionary interest
was created even though the General
Land Office failed to include in its
patent to Mr. Lake an express
reservation of the railroad easement
(Southern Pacific Company et al v. City
of Reno, 257 F. 450, April 4, 1919).
However, the subject land was in
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private ownership at the time the line of
said railroad was definitely fixed in
accordance with the Act. Further, Mr.
Lake’s settlement on the subject land
originated prior to passage of the Act,
and the patent, upon issuance, related
back to the date of settlement.
Therefore, the 400-foot right-of-way
authorized by the Act did not attach to
the subject lands.

The Bureau of Land Management has
determined that the United States has
no claim to or interest in the land
described and issuance of the proposed
recordable disclaimer of interest would
remove a cloud on the title to the land.

Authority: 43 CFR Part 1864.
Dated: December 31, 1997.
William K. Stowers,
Lands Team Lead.
[FR Doc. 98-318 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-HC-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[MT-060-4310-DN—P]

Lewistown District; Resource Advisory
Council Meeting

AGENCY: Lewistown District Office,
Bureau of Land Management, DOI.
ACTION: Notice of meeting.

SUMMARY: The Lewistown District
Resource Advisory Council will meet
February 3 and 4, 1998, at the Montana
Fish, Wildlife and Parks Region 4
Headquarters Office at 4600 Giant
Spring Road in Great Falls, Montana.

The February 3, portion of the session
will begin at 7:45 a.m. with opening
comments. The council will consider
revising their mission statement, then
discuss/consider the status of the
Devil’s Kitchen Work Group; the Eye of
the Needle; Oil and Gas development
along the Rocky Mountain Front;
conservation easements; and the Two
Crow land exchange through the rest of
the day.

There will also be a public comment
period at 11:30 am on February 3.

The February 4, portion of the session
will begin at 8:00 am and the council
will discuss/consider off-road vehicle
regulation enforcement; the BLM’s re-
organization; fire management
proposals; and the status of the Sweet
Grass Hills/Little Rockies land
exchange. After lunch, the council will
tour the River’s Edge Trail along the
Missouri River, then close this meeting.
DATES: February 3 and 4, 1998.
LOCATION: Montana Fish, Wildlife and
Parks Region 4 Headquarters Office,

4600 Giant Spring Road in Great Falls,
Montana.

FOR FURTHER INFORMATION CONTACT:
District Manager, Lewistown District
Office, Bureau of Land Management,
Box 1160, Airport Road, Lewistown, MT
59457.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public and there
will be a public comment period as
detailed above.

Dated: December 29, 1997.
B. Gene Miller,
Associate District Manager.
[FR Doc. 98-444 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-DN-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

(WY-921-41-5700; WYW127493)

Notice of Proposed Reinstatement of
Terminated; Oil and Gas Lease

Pursuant to the provisions of 30
U.S.C. 188(d) and (e), and 43 CFR
3108.2-3(a) and (b)(1), a petition for
reinstatement of oil and gas lease
WYW127493 for lands in Park County,
Wyoming, was timely filed and was
accompanied by all the required rentals
accruing from the date of termination.

The lessee has agreed to the amended
lease terms for rentals and royalties at
rates of $5.00 per acre, or fraction
thereof, per year and 16 2/3 percent,
respectively.

The lessee has paid the required $500
administrative fee and $125 to
reimburse the Department for the cost of
this Federal Register notice. The lessee
has met all the requirements for
reinstatement of the lease as set out in
Section 31 (d) and (e) of the Mineral
Lands Leasing Act of 1920 (30 U.S.C.
188), and the Bureau of Land
Management is proposing to reinstate
lease WYW127493 effective October 1,
1997, subject to the original terms and
conditions of the lease and the
increased rental and royalty rates cited
above.

Pamela J. Lewis

Chief, Leasable Minerals Section.

[FR Doc. 98-446 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-22-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[NV—030-1430-01; NVN 61027]

Notice of Realty Action; Recreation
and Public Purposes Act
Classification; Douglas County, NV

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice.

SUMMARY: The following described land,
comprising 21.25 acres, has been
examined and is determined to be
suitable for classification for lease or
conveyance pursuant to the authority in
the Recreation and Public Purposes Act,
as amended (43 U.S.C. 869, et seq.):

Mt. Diablo Meridian, Nevada
T.14 N.,R. 20 E.
Sec. 5, SW¥4SW¥aSWYaSWVa,
SY2SEYaSWYaSWYaSWVa;
Sec. 6, SEVaSEYaSEYaSEYa;
Sec. 7, EY2NEY4aNEY4NEY4;
Sec. 8, NWYaNWVaNWV4,

Containing 21.25 acres.

SUPPLEMENTARY INFORMATION: The
public land is located south of Carson
City in Douglas County. The land is not
needed for Federal purposes. Lease or
conveyance is consistent with current
BLM land use planning and would be in
the public interest. The CA-NV-HI
District, Lutheran Church Missouri
Synod has expressed an interest in
constructing a church and school on the
site.

The patent, when issued will be
subject to the provisions of the
Recreation and Public Purposes Act and
to all applicable regulations of the
Secretary of the Interior, and the
following reservations to the United
States:

1. A right-of-way thereon for ditches
and canals constructed by the authority
of the United States. Act of August 30,
1890 (43 U.S.C. 945).

2. All mineral deposits in the land so
patented, and to it, or persons
authorized by it, the right to prospect
for, mine and remove such deposits
from the same applicable law and
regulations to be established by the
Secretary of the Interior.

Upon publication of this notice in the
Federal Register, the lands will be
segregated from all other forms of
appropriation under the public land
laws, including the general mining laws
but not the mineral leasing laws, the
material disposal laws, or the
Geothermal Steam Act. The segregation
shall terminate upon issuance of a
conveyance document or publication in
the Federal Register of an order
specifying the date and time of opening.
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DATES: Comments are due on or before
February 23, 1995.

ADDRESSES: Written comments should
be sent to: Carson City District Office,
Bureau of Land Management, 5665
Morgan Mill Road, Carson City, NV
89701. Any adverse comments will be
reviewed by the State Director. In the
absence of any adverse comments, the
classification will become effective 60
days from the date of publication of this
notice in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Charles J. Kihm, Carson City District
Realty Specialist, Bureau of Land
Management, 5665 Morgan Mill Road,
Carson City, Nevada 89701; (702) 885—
6000.

Dated: December 29, 1997.
Thomas J. Abbett,

Acting Assistant District Manager, Non-
Renewable Resources.

[FR Doc. 98-445 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-HC-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[NM-060-08—1610-00 (0001)]

Publication of the Approved Roswell
Resource Management Plan and the
Approved Carlsbad Resource
Management Plan Amendment

AGENCY: Bureau of Land Management,
Interior.

ACTION: Publication of the approved
Roswell Resource Management Plan and
the approved Carlsbad Resource
Management Plan Amendment.

FOR FURTHER INFORMATION CONTACT:
Edwin L. Roberson, District Manager,
Bureau of Land Management, 2909 W.
2nd Street, Roswell, NM 88201, (505)
627-0242.

SUPPLEMENTARY INFORMATION: New
Mexico State Director Michelle J.
Chavez signed the Records of Decision
(RODs) for the Approved Roswell
Resource Management Plan (RMP) and
the Approved Carlsbad Resource
Management Plan Amendment (RMPA)
on October 10, 1997, putting both plans
into effect. The Approved RMP and
RMPA have been published and are
now available to the public.

Copies of both plans have been placed
in the following public libraries in New
Mexico: the Ruidoso Public Library, the
Santa Rosa Moise Memorial Library, the
Capitan Public School Library, the
Corona Public School Library, the
Alamogordo Public Library, the
Carrizozo Municipal School Library, the
Tatum Community Library, the

Lovington Public Library, the Jal Public
Library, the Hobbs Public Library, the
Eunice Public Library, the New Mexico
State University—Carlsbad Library, the
Carlsbad Public Library, the Artesia
Public Library, the Eastern New Mexico
University—Portales Library, the
Portales Public Library, the Eastern New
Mexico Universtiy—Roswell Library,
the Roswell Public Library, the
Albuquerque Public Library, the
University of New Mexico Library—
Government Information Department,
the Clovis Carver Public Library, and
the Fort Sumner Public Library.

The public may request copies of the
plans from the Roswell District Office,
2909 W. 2nd Street, Roswell, NM 88201,
505-627-0272; and the Carlsbad Office,
620 E. Greene, Carlsbad, NM 88220,
505—-887-6544.

Dated: December 10, 1997.

Edwin L. Roberson,
District Manager.

[FR Doc. 98-448 Filed 1-5-98; 2:06 pm]
BILLING CODE 4310-VA-P

DEPARTMENT OF THE INTERIOR
Bureau of Reclamation

Bay-Delta Advisory Council Meeting

AGENCY: Bureau of Reclamation,
Interior.

ACTION: Notice of meeting.

SUMMARY: The Bay-Delta Advisory
Council (BDAC) will meet to discuss
several issues including: discussion of
the proposed CALFED storage and
conveyance alternatives, discussion of
independent peer review and public
participation process during the EIR
comment period, and discussion of the
draft assurances and finance
implementation plan. Interested persons
may make oral statements to the BDAC
or may file written statements for
consideration.

DATES: The Bay-Delta Advisory Council
meeting will be held from 9:30 am to
5:00 pm on Thursday, January 29, 1998.

ADDRESSES: The Bay-Delta Advisory
Council meeting will meet at the
Sacramento Convention Center, 1030
15th Street, Room 204, Sacramento,
California 95814, (916) 264-5291.
CONTACT PERSON FOR MORE INFORMATION:
Mary Selkirk, CALFED Bay-Delta
Program, at (916) 657—2666. If
reasonable accommodation is needed
due to a disability, please contact the
Equal Employment Opportunity Office
at (916) 653—-6952 or TDD (916) 653—
6934 at least one week prior to the
meeting.

SUPPLEMENTARY INFORMATION: The San
Francisco Bay/Sacramento-San Joaquin
Delta Estuary (Bay-Delta system) is a
critically important part of California’s
natural environment and economy. In
recognition of the serious problems
facing the region and the complex
resource management decisions that
must be made, the state of California
and the Federal government are working
together to stabilize, protect, restore,
and enhance the Bay-Delta system. The
State and Federal agencies with
management and regulatory
responsibilities in the Bay-Delta system
are working together as CALFED to
provide policy direction and oversight
for the process.

One area of Bay-Delta management
includes the establishment of a joint
State-Federal process to develop long-
term solutions to problems in the Bay-
Delta system related to fish and wildlife,
water supply reliability, natural
disasters, and water quality. The intent
is to develop a comprehensive and
balanced plan which addresses all of the
resource problems. This effort, the
CALFED Bay-Delta Program (Program),
is being carried out under the policy
direction of CALFED. The CALFED Bay-
Delta Program is exploring and
developing a long-term solution for a
cooperative planning process that will
determine the most appropriate strategy
and actions necessary to improve water
quality, restore health to the Bay-Delta
ecosystem, provide for a variety of
beneficial uses, and minimize Bay-Delta
system vulnerability. A group of citizen
advisors representing California’s
agricultural, environmental, urban,
business, fishing, and other interests
who have a stake in finding long term
solutions for the problems affecting the
Bay-Delta system has been chartered
under the Federal Advisory Committee
Act (FACA) as the Bay-Delta Advisory
Council (BDAC) to advise CALFED on
the program mission, problems to be
addressed, and objectives for the
CALFED Bay-Delta Program. BDAC
provides a forum to help ensure public
participation, and will review reports
and other materials prepared by
CALFED staff.

Minutes of the meeting will be
maintained by the CALFED Bay-Delta
Program, Suite 1155, 1416 Ninth Street,
Sacramento, CA 95814, and will be
available for public inspection during
regular business hours, Monday through
Friday within 30 days following the
meeting.
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Dated: January 2, 1998.
Roger Patterson,
Regional Director, Mid-Pacific Region.
[FR Doc. 98-407 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-94-M

DEPARTMENT OF THE INTERIOR
Bureau of Reclamation

Meeting of the Conservation Advisory
Group, Yakima River Basin Water
Enhancement Project, Yakima,
Washington

AGENCY: Department of the Interior.
ACTION: Notice of meeting.

SUMMARY: As required by the Federal
Advisory Committee Act, notice is
hereby given that the Conservation
Advisory Group, Yakima River Basin
Water Enhancement Project, Yakima,
Washington, established by the
Secretary of the Interior, will hold a
public meeting. The purpose of the
Conservation Advisory Group is to
provide technical advice and counsel to
the Secretary and the State on the
structure, implementation, and
oversight of the Yakima River Basin
Water Conservation Program.

DATES: Thursday, January 22, 1998,
9 a.m.—4 p.m.; Friday, January 23,
1998,

9 a.m.—12 noon.

ADDRESSES: Bureau of Reclamation
Office, 1917 Marsh Road, Yakima,
Washington.

FOR FURTHER INFORMATION CONTACT:

James Esget, Manager, Yakima River
Basin Water Enhancement Project, P.O.
Box 1749, Yakima, Washington 98907;
(509) 575-5848, extension 267.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting will be to
continue discussion of the comments
received on the Draft Yakima River
Basin Water Conservation Plan. The
Plan was made available for public
review August 12, 1997, with comments
provided to the Advisory Group by
October 31, 1997.

Dated: January 2, 1998.
Loren Kjeldgaard,
Acting Area Manager.
[FR Doc. 98-478 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-94-M

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Pursuant of Lodging of Consent
Decree Pursuant to the Clean Water
Act

In accordance with Departmental
policy, 28 CFR 50.7, notice is hereby
given that a proposed Consent Decree in
United States v. California Department
of Transportation (S.D. Cal.) was lodged
with the United States District Court for
the Southern District of California on
December 19, 1997. The proposed
Consent Decree resolves the United
States’ claims against California
Department of Transportation (Caltrans)
for its failure to apply for and obtain a
permit for discharges from municipal
storm sewers in San Diego County’s
urban areas and to comply with the
terms of a General Construction Activity
Storm Water Permit for stormwater
discharges associated with industrial
activity at construction projects in San
Diego County, all in violation of Section
402(p) of the Clean Water Act, 33 U.S.C.
1342(p). The alleged violation occurred
at Caltrans’ rights-of-way in San Diego
County, California. The proposed
Consent Decree requires Caltrans to (1)
pay $430,000 in civil penalties, (2)
perform a Supplemental Environmental
Project involving the purchase of a
parcel of land adjacent to the Tijuana
Estuary and restoring it to a tidal
wetland condition, and (3) perform
injunctive relief including adopting
appropriate measures to control its
municipal sewer discharges, complying
with the terms of the California General
Construction Activity Storm Water
Permit, and performing pilot projects to
determine the appropriateness of
retrofitting its existing stormwater sewer
system to enhance stormwater quality.

The Department of Justice will
receive, for a period of thirty (30) days
from the date of this publication,
comments relating to the proposed
Consent Decree. Comments should be
addressed to the Assistant Attorney
General for the Environment and
Natural Resources Division, U.S.
Department of Justice, P.O. Box 7611,
Washington, DC 20044; and refer to
United States v. California Department
of Transportation, DOJ Ref. #90-5-1-1—
4364.

The proposed settlement agreement
may be examined at the Office of the
United States Attorney, Southern
District of California, 880 Front Street,
Room 6293, San Diego, CA 92101-8893
and at the office of the Environmental
Protection Agency, 75 Hawthorne
Street, San Francisco, California 94105;
and at the Consent Decree Library, 1120

G Street, NW., 4th Floor, Washington,
DC 20005, (202) 624—0892. A copy of
the proposed Consent Decree may be
obtained in person or by mail from the
Consent Decree Library, 1120 G Street,
NW., 4th Floor, Washington, DC 20005.
In requesting a copy please refer to the
referenced case and enclose a check in
the amount of $18.75 (25 cents per page
reproduction costs), payable to the
Consent Decree Library.

Joel M. Gross,

Chief, Environmental Enforcement Section,
Environment and Natural Resources Division.
[FR Doc. 98-387 Filed 1-7-98; 8:45 am]
BILLING CODE 4410-15-M

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Pursuant to the Resource
Conservation and Recovery Act of
1976

In accordance with Department
policy, 28, CFR 50.7, notice is hereby
given that a proposed consent decree in
United States v. TMG Enterprises, Inc. et
al., Civil Action No. C-94-0544—-L-M
was lodged on December 19, 1997, with
the United States District Court for the
Eastern District of Kentucky. In
September, 1994, The United States
filed this action pursuant to Section 107
of the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), 42 U.S.C. §9607, to
recover response costs incurred by EPA
at two sites in Hardin County,
Kentucky. The two sites, the Sonora
Burn Site and the Carlie Middleton
Metal Yard Site, were contaminated
with lead, copper and PCBs at the result
of metal salvaging operations conducted
at the sites from approximately 1975 to
1989. After summary judgment was
granted on liability in July 1997,
settlement was reached in this matter
for the amount of $2,260,000, which
accounts for approximately 92.5 percent
of the response costs for the two sites
including DOJ costs and interest to date.

The Department of Justice will
receive, for a period of 30 days from the
date of this publication, comments
relating the proposed consent decree.
Comments should be addressed to the
Assistant Attorney General for the
Environment and Natural Resources
Division, Department of Justice,
Washington, D.C. 20530, and should
refer to: United States v. TMG
Enterprises, Inc. et al., DOJ Ref. #90-11—
2-874.

The proposed consent decree may be
examined at the Office of the United
States Attorney, Eastern District of
Kentucky, 510 West Broadway, 10th
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Floor, Louisville, Kentucky 40202;
Office of the U.S. Environmental
Protection Agency, Region 4, 61
Forsythe Street, S.E., Atlanta, Georgia
30303; and at the Consent Decree
Library, 1120 G Street, N.W.,
Washington, D.C. 20005, (202) 624—
0892. A copy of the proposed consent
decree may be obtained in person or by
mail from the Consent Decree Library,
1120 G. Street, N.W., 4th floor,
Washington, D.C. 20005. In requesting a
copy, please refer to the referenced case
and enclose a check in the amount of
$14.25 (25 cents per page reproduction
costs), payable to the Consent Decree
Library.

Bruce S. Gelber,

Deputy Chief, Environmental Enforcement
Section, Environmental and Natural
Resources Division.

[FR Doc. 98-385 Filed 1-7-98; 8:45 am]
BILLING CODE 4410-15-M

DEPARTMENT OF JUSTICE

Notice of Lodging of Consent Decree
Pursuant to the Comprehensive
Environmental Response,
Compensation and Liability Act

In accordance with Departmental
policy, 28 CFR 50.7, 38 F.R. 19029, and
42 U.S.C. 9622(d), notice is hereby given
that on December 11, 1997, a proposed
consent decree in United States v.
Westinghouse Electric Corporation,
Civil Action No. 97-CV-6555-T, was
lodged with the United States District
Court for the Western District of New
York.

In this action against defendant
Westinghouse Electric Corporation
(““Westinghouse”), the United States
sought reimbursement of certain
response costs and performance of
certain remedial action at the Kentucky
Avenue Wellfield Superfund Site (“‘the
Site”), located in the Village of Elmira
Heights and the Village and Town of
Horseheads, New York. The consent
decree provides that Westinghouse will
reimburse the United States $1,250,000
in Past Response Costs, reimburse the
United States for Future Response Costs,
and perform certain Remedial Action at
the Site.

The Department of Justice will receive
for a period of thirty (30) days from the
date of this publication comments
relating to the proposed consent decree.
Comments should be addressed to the
Assistant Attorney General of the
Environment and Natural Resources
Division, Department of Justice,
Washington, D.C. 20530, and should
refer to United States v. Westinghouse

Electric Corporation, Civil Action No.
97-CV-6555-T, D.J. Ref. 90-11-2-1224.
The proposed consent decree may be

examined at the Office of the United
States Attorney, Western District of New
York, 138 Delaware Avenue, Buffalo,
New York, 04202, and at Region II,
Office of the Environmental Protection
Agency, 26 Federal Plaza, New York,
New York, 10278 and at the Consent
Decree Library, 1120 G Street, N.W., 4th
Floor, Washington, D.C. 20005, (202)
624-0892. A copy of the proposed
consent decree may be obtained in
person or by mail from the Consent
Decree Library, 1120 G Street, N.W., 4th
Floor, Washington, D.C. 20005. In
requesting a copy, please enclose a
check in the amount of $95.25 (25 cents
per page reproduction cost) payable to
the Consent Decree Library.

Joel M. Gross,

Chief, Environmental Enforcement Section,
Environment and Natural Resources Division.
[FR Doc. 98-386 Filed 1-7-98; 8:45 am]
BILLING CODE 4410-15-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization Service
[INS No. 1897-97]

Announcement of District Advisory
Council on Immigration Matters
Second Meeting

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Notice.

SUMMARY: The Immigration and
Naturalization Service (Service), has
established a District Advisory Council
on Immigration Matters (DACOIM) to
provide the New York District Director
of the Immigration and Naturalization
Service with recommendations on ways
to improve the response and reaction to
customers in the local jurisdiction and
to develop new partnerships with local
officials and community organizations
to build and enhance a broader
understanding of immigration policies
and practices. The purpose of this
notice is to announce the forthcoming
meeting.

DATES AND TIMES: The second meeting of
the DACOIM is scheduled for January
22,1998 at 10:00 A.M.

ADDRESSES: The meeting will be held at
201 Varick Street, New York, New York
10278, 11th Floor, Room 1107-A.

FOR FURTHER INFORMATION CONTACT:
Susan Young, Designated Federal
Officer, Immigration and Naturalization
Service, 26 Federal Plaza, Room 14-100
New York, New York 10278, telephone:
(212) 264-0736.

SUPPLEMENTARY INFORMATION: Meetings
will be held tri-annually on the fourth
Thursday during the months of
September, January, and May through
1999.

Summary of Agenda

The purpose of the meeting will be to
conduct general business, review sub-
committee reports and facilitate public
participation. The DACOIM will be
chaired by Charles Troy, Assistant
District Director for Management, New
York District, Immigration and
Naturalization Service.

Public Participation

The DACOIM meeting is open to the
public, but advance notice of attendance
is requested to ensure adequate seating.
Persons planning to attend should
notify the contact person at least two (2)
days prior to the meeting. Members of
the public may submit written
statements at any time before or after the
meeting for consideration by the
DACOIM. Written statements should be
send to Susan Young, Designated
Federal Officer, Immigration and
Naturalization Service, 26 Federal Plaza,
Room 14-100, New York, New York
10278, telephone: (212) 264-0736. Only
written statements received at least five
(5) days prior to the meeting will be
considered for discussion at the
meeting. Minutes of the meeting will be
available on request.

Dated: January 2, 1998.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 98-602 Filed 1-7-98; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF LABOR
Office of the Secretary

Bureau of International Labor Affairs;
Notice of Public Hearings

This document is a notice of public
hearings to be held by the Department
of Labor for the purpose of gathering
information regarding specific efforts to
reduce child labor in countries where
child labor has been identified as a
problem. The hearing will be held on
February 13, 1998, at the Department of
Labor, room N-3437, beginning at 9:00
a.m. The hearing will be open to the
public. The Department of Labor is now
accepting requests from all interested
parties to provide oral or written
testimony at the hearing. Each
presentation will be limited to ten
minutes. The Department is not able to
provide financial assistance to those
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wishing to travel to attend the hearing.
Those unable to attend the hearing are
invited to submit written testimony.
Parties interested in testifying at the
international child labor hearing should
call Maureen Jaffe (202)208-4843 ext.
114 to be put on the roster.

The Department of Labor is currently
undertaking a fifth Congressionally-
mandated report on international child
labor (pursuant to the Departments of
Labor, Health and Human Services, and
Education and Related Agencies
Appropriation Bill, 1999, P.L. 105-78;
Senate Report No. 58, 105th Congress,
First Session 25-26, 1997). Information
provided at the hearing will be
considered by the Department of Labor
in preparing its report to Congress.
Testimony should be confined to the
topic of the study. The fifth report will
describe how the growing international
concern about child exploitation has
been translated into specific efforts and
actions in the countries where child
labor has been identified as a problem.
Among the countries that may be
examined are those mentioned in the
Department of Labor’s prior reports: By
the Sweat and Toil of Children (Volume
I): The Use of Child Labor in U.S.
Manufactured and Mined Imports, By
the Sweat and Toil of Children (Volume
I): The Use of Child Labor in U.S.
Agricultural Imports and Forced and
Bonded Child Labor, The Apparel
Industry and Codes of Conduct: A
Solution to the International Child
Labor Problem?, and By the Sweat and
Toil of Children (Volume 1V): Consumer
Labels and Child Labor. The Department
of Labor may also cover additional
countries where child labor has been
identified as a problem or where new
programs or efforts to address the
problem have developed. Specifically,
the International Child Labor Program of
the Bureau of International Labor Affairs
is seeking written and oral testimony on
the topics noted below:

1. Specific government policies and
initiatives to reduce child labor and the
results of such efforts. Areas of interest
include domestic efforts to strengthen
law enforcement against the
exploitation of children, additional
investments in child education, changes
in domestic child labor laws, effective
partnerships with nongovernmental
actors, and participation in international
initiatives to fight the exploitation of
children.

2. Significant actions in the non-
governmental sector to reduce child
labor, including, for example, areas
referenced in paragraph 1 above, and
the results of such efforts.

2. Additional information regarding
child labor in countries where it has

been identified as a problem. This may
include updated information on areas
covered in the Department of Labor’s
previous reports or new information.
DATES: The hearing is scheduled for
Friday, February 13, 1998. The deadline
for being placed on the roster for oral
testimony is 5:00 p.m. on Friday,
February 6, 1998. Presenters will be
required to submit five (5) written
copies of their oral testimony to the
International Child Labor Program by
5:00 p.m., Wednesday, February 11,
1998. The record will be kept open for
additional written testimony until 5:00
p.m., Wednesday, February 25, 1998.
ADDRESSES: Written testimony should
be addressed to the International Child
Labor Program, Bureau of International
Labor Affairs, Room S-5303, U.S.
Department of Labor, Washington, DC
20210, fax: (202) 219-4923.

FOR FURTHER INFORMATION CONTACT:
Maureen Jaffe, International Child Labor
Program, Bureau of International Labor
Affairs, Room S-5303, U.S. Department
of Labor, Washington, D.C. 20210,
telephone: (202)208-4843; fax (202)219—-
4923. Persons with disabilities who
need special accommodations should
contact Maureen Jaffe by Monday,
February 9, 1998. The Department of
Labor’s prior child labor reports can be
accessed on the internet at http://
www.dol.gov/dol/ilab/public/media/
reports/childnew.htm or can be
obtained from the International Child
Labor Program.

All written or oral comments
submitted pursuant to the public
hearing will be made part of the record
of review referred to above and will be
available for public inspection.

Signed at Washington, D.C. this 2nd day of
January, 1998.

Andrew J. Samet,

Acting Deputy Under Secretary.

[FR Doc. 98-411 Filed 1-7-98; 8:45 am]
BILLING CODE 4510-28-P

DEPARTMENT OF LABOR
Occupational Safety and Health
Administration

[Docket No. NRTL-1-89]

Intertek Testing Services NA, Inc.,
Correction of Recognition
(Authority: 29 CFR 1910.7)

AGENCY: Occupational Safety and Health
Administration, Labor.

ACTION: Notice of correction of
recognition.

SUMMARY: This notice announces the
Agency’s decision to expand the

recognition of Intertek Testing Services
NA, Inc. as a Nationally Recognized
Testing Laboratory (NRTL), as a result of
a correction to a previous notice.
EFFECTIVE DATE: This recognition will
become effective on January 8, 1998 and
will be valid until January 8, 2003,
unless terminated or modified prior to
that date, in accordance with 29 CFR
1910.7.

FOR FURTHER INFORMATION CONTACT:
Bernard Pasquet, Office of Variance
Determination, NRTL Recognition
Program, Occupational Safety and
Health Administration, U.S. Department
of Labor, 200 Constitution Avenue,
N.W., Room N3653, Washington, D.C.
20210, or phone (202) 219-7056.

SUPPLEMENTARY INFORMATION:
Notice of Recognition and Correction

The Occupational Safety and Health
Administration (OSHA) hereby gives
notice that the recognition of Intertek
Testing Services NA, Inc. (ITS) as a
Nationally Recognized Testing
Laboratory is expanded to include the
additional specific standards listed
below. ITS applied for an expansion of
its recognition as a NRTL for equipment
or materials (standards), pursuant to 29
CFR 1910.7, which was announced on
August 9, 1996 (61 FR 41659). No
comments were received concerning the
request for expansion. OSHA then
granted the expansion of recognition for
additional standards on November 20,
1996 (61 FR 59111). Through no fault of
ITS, four standards were excluded, but
should have been included, in the list
of standards recognized. In connection
with the November 20, 1996 expansion,
OSHA had determined that ITS has the
necessary personnel and equipment,
and meets other criteria and
requirements to perform testing and
certification to these four standards.
OSHA is therefore correcting the
recognition granted on November 20,
1996, and recognizes ITS for the
additional standards listed below.

ITS is recognized for the following
standards when applicable to
equipment or materials that will be used
in environments under OSHA'’s
jurisdiction. ITS is recognized for
testing and certification of products
when tested for compliance with these
test standards, which are appropriate
within the meaning of 29 CFR 1910.7(c):

UL 8730-1 Electrical Controls for Household
and Similar Use; Part 1: General

UL 8730-2—4 Automatic Electrical Controls
for Household and Similar Use; Part 2:
Particular Requirements for Thermal Motor
Protectors for Motor Compressors or
Hermetic and Semi-Hermetic Type

UL 8730-2—7 Automatic Electrical Controls
for Household and Similar Use; Part 2:
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Particular Requirements for Timers and
Time Switches

UL 8730-2—-8 Automatic Electrical Controls
for Household and Similar Use; Part 2:
Particular Requirements for Electrically
Operated Water Valves

The recognition of these additional
standards is the only recognition
granted in this notice. All other
conditions and requirements of ITS’s
recognition remain the same.

Since this correction does not fall
within the public notice requirements of
29 CFR 1910.7, this is the only notice
that OSHA will publish on this
decision. A copy of the ITS application
for expansion of recognition is available
for inspection and duplication at the
Docket Office, Room N-2634,
Occupational Safety and Health
Administration, U.S. Department of
Labor, 200 Constitution Avenue, N.W.,
Washington, D.C. 20210, (Docket No.
NRTL-1-89).

Signed at Washington, D.C. this 23rd day
of December, 1997.

Charles N. Jeffress,

Assistant Secretary.

[FR Doc. 98-409 Filed 1-7-98; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

[Docket No. NRTL-3-92]

TUV Rheinland of North America, Inc.,
Request for Expansion of Recognition

AGENCY: Occupational Safety and Health
Administration, Labor.

ACTION: Notice of request for expansion
of recognition as a Nationally
Recognized Testing Laboratory (NRTL),
and preliminary finding.

SUMMARY: This notice announces the
application of TUV Rheinland of North
America, Inc. for expansion of its
recognition as a NRTL under 29 CFR
1910.7, for programs and procedures,
and presents the Agency’s preliminary
finding.

DATES: The last date for interested
parties to submit comments is March 9,
1998.

ADDRESSES: Send comments concerning
this notice to: NRTL Program, Office of
Technical Programs and Coordination
Activities, Occupational Safety and
Health Administration, U.S. Department
of Labor, 200 Constitution Avenue,
N.W., Room N3653 Washington, D.C.
20210.

FOR FURTHER INFORMATION CONTACT:
Bernard Pasquet, NRTL Recognition

Program at the above address, or phone
(202) 219-7056.

SUPPLEMENTARY INFORMATION:
Notice of Application

Notice is hereby given that TUV
Rheinland of North America, Inc. (TUV)
has made application pursuant to 29
CFR 1910.7, for expansion of its
recognition as a Nationally Recognized
Testing Laboratory for the programs and
procedures listed below. TUV
previously made application pursuant
to 29 CFR 1910.7, for recognition as a
Nationally Recognized Testing
Laboratory (58 FR 61101, 11/19/93), and
was so recognized (60 FR 42594, 8/16/
95).

The address of the TUV laboratory
covered by this application is: TUV
Rheinland of North America, Inc., 12
Commerce Road, Newton, Connecticut
06470.

Background

This Federal Register notice
announces TUV’s application for
additional programs and procedures,
dated September 15, 1997 (see Exhibit
13D). This application supplements
TUV’s request for expansion of its
recognition for additional test standards,
received on January 13, 1997 (see
Exhibit 13C), and since modified by
TUV. OSHA announced this request of
January 13 in a separate notice, which
incorrectly shows May 12, 1997 as the
date of the request. The final notice(s)
for the overall expansion will reflect the
correct information.

TUV requests expansion of its
recognition, based upon the conditions
as detailed in the Federal Register
document titled ““Nationally Recognized
Testing Laboratories; Clarification of the
Types of Programs and Procedures,” (60
FR 12980, 3/9/95), for the following
programs and procedures:

1. Acceptance of testing data from
independent organizations, other than
NRTLs.

2. Acceptance of product evaluations
from independent organizations, other
than NRTLs.

3. Acceptance of witnessed testing
data.

4. Acceptance of product evaluations
from organizations that function as part
of the International Electrotechnical
Commission Certification Body (IEC—
CB) Scheme.

5. Acceptance of services (other than
testing or evaluation) performed by
subcontractors or agents.

In a recommendation dated November
25, 1997, the NRTL staff recommended
that TUV’s recognition be expanded to
include these additional programs and
procedures.

Preliminary Finding

Based upon a review of the complete
application, and the recommendations
of the staff, including the
recommendation dated November 25,
1997, the Assistant Secretary has made
a preliminary finding that TUV
Rheinland of North America, Inc. can
meet the requirements as prescribed by
29 CFR 1910.7 for the expansion of its
recognition to include the five (5)
programs and procedures previously
listed.

All interested members of the public
are invited to supply detailed reasons
and evidence supporting or challenging
the sufficiency of the applicant’s having
met the requirements for expansion of
its recognition as a Nationally
Recognized Testing Laboratory, as
required by 29 CFR 1910.7 and
Appendix A to 29 CFR 1910.7.
Submission of pertinent written
documents and exhibits shall be made
no later than the last date for comments
(see DATES above), and submitted to the
address provided above (see
ADDRESSES). Copies of the TUV
application letters and supporting
documentation, the recommendation on
the programs and procedures, and all
submitted comments, as received, are
available for inspection and duplication
(under Docket No. NRTL-3-92) at the
Docket Office, Room N2634,
Occupational Safety and Health
Administration, U.S. Department of
Labor, at the above address.

The Assistant Secretary’s final
decision on whether the applicant (TUV
Rheinland of North America, Inc.)
satisfies the requirements for expansion
of its recognition as an NRTL will be
made on the basis of the entire record
including the public submissions and
any further proceedings that the
Assistant Secretary may consider to be
appropriate in accordance with
Appendix A to Section 1910.7.

Signed at Washington, D.C. this 23rd day
of December, 1997.

Charles N. Jeffress,

Assistant Secretary.

[FR Doc. 98-410 Filed 1-7-98; 8:45 am]
BILLING CODE 4510-26-P

NATIONAL COMMISSION ON THE
COST OF HIGHER EDUCATION

Meeting

AGENCY: National Commission on the
Cost of Higher Education.

ACTION: Notice of public meeting.

SUMMARY: The National Commission on
the Cost of Higher Education will have
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their last public meeting January 21,
1998, and releasing the Final Report to
Congress.

DATE AND TIME: January 21, 1998; 12:30
P.M.-3:00 P.M.

LOCATION: Washington, D.C.; specific
location to be announced.

FOR FURTHER INFORMATION CONTACT:
Carmelita Pratt, Administrative Officer,
National Commission on the Cost of
Higher Education, 1615 M Street, N.W.,
Suite 240, Washington, D.C. 20036.
Telephone (202) 634—6501. Facsimile:
(202) 634-6038.

SUPPLEMENTARY INFORMATION: The
National Commission on the Cost of
Higher Education was established by
Pub. L. 105-18, dated June 12, 1997.
Transcripts are kept of all public
Commission proceedings and are
available for Public inspection at the
offices of the National Commission on
the Cost of Higher Education, 1615 M
Street, N.W., Suite 240, Washington,
D.C. 20036. Contact Carmelita Pratt at
the phone number listed above.
Carmelita Pratt,

Administrative Officer.

[FR Doc. 98-455 Filed 1-7-98; 8:45 am]
BILLING CODE 6820-DR-P

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

National Council on the Humanities;
Meeting

January 5, 1998.

Pursuant to the provisions of the
Federal Advisory Committee Act (Public
L. 92-463, as amended), notice is hereby
given that meetings of the National
Council on the Humanities will be held
in Washington, D.C. on January 26 and
30, 1998.

The purpose of the meetings is to
advise the Chairman of the National
Endowment for the Humanities with
respect to policies, programs, and
procedures for carrying out his
functions.

The meetings will be held in the Old
Post Office Building, 1100 Pennsylvania
Avenue, N.W., Washington, D.C., from
10:00 a.m. to 4:00 p.m. Because the
Council will consider information the
disclosure of which would significantly
frustrate implementation of proposed
agency action, the meetings will not be
open to the public pursuant to
subsection (9)(B) of section 552b of Title
5, United States Code. | have made this
determination under the authority
granted me by the Chairman’s
Delegation of Authority dated July 19,
1993.

Further information about these
meetings can be obtained from Ms.

Nancy Weiss, Advisory Committee
Management Officer, Washington, D.C.
20506, Telephone (202) 606-8322, TDD
(202) 606-8282.

Nancy E. Weiss,

Advisory Committee Management Officer.
[FR Doc. 98-403 Filed 1-7-98; 8:45 am]
BILLING CODE 7536-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in
Astronomical Sciences (1186); Notice
of Meetings

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces that the Special
Emphasis Panel in Astronomical
Sciences (1186) will be holding panel
meetings for the purpose of reviewing
proposals submitted to the Planetary
Astronomy Program in the area of
Astronomical Sciences. In order to
review the large volume of proposals,
panel meetings will be held on January
21 and 22, 1998. (2). All meetings will
be closed to the public and will be held
at the National Science Foundation,
4201 Wilson Boulevard, Arlington,
Virginia, from 8:30 a.m. to 5:00 p.m.
each day.

Contact Person: Dr. Vernon L. Pankonin,
Program Director, Galactic Astronomy,
Division of Astronomical Sciences, National
Science Foundation, Room 1030, 4201
Wilson Boulevard, Arlington, VA 22230,
(703) 306-1826.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b(c) (4) and (6) of the Government
in the Sunshine Act.

Dated: December 29, 1997.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-404 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in
Astronomical Sciences (1186); Notice
of Meetings

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces that the Special
Emphasis Panel in Astronomical
Sciences (1186) will be holding panel
meetings for the purpose of reviewing
proposals submitted to the Extragalactic

Astronomy and Cosmology Program in
the area of Astronomical Sciences. In
order to review the large volume of
proposals, panel meetings will be held
on January 29 and 30, 1998 (3) and
February 4 and 5, 1998 (3). All meetings
will be closed to the public and will be
held at the National Science
Foundation, 4201 Wilson Boulevard,
Arlington, Virginia, from 8:30 am to
5:00 pm each day.

Contact Person: Dr. Sethanne Howard,
Program Director, Extragalactic Astronomy
and Cosmology, Division of Astronomical
Sciences, National Science Foundation,
Room 1045, 4201 Wilson Boulevard,
Arlington, VA 22230, (703) 306-1827.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b(c) (4) and (6) of the Government
in the Sunshine Act.

Dated: January 5, 1998.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-466 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in
Astronomical Sciences (1186); Notice
of Meetings

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces that the Special
Emphasis Panel in Astronomical
Sciences (1186) will be holding panel
meetings for the purpose of reviewing
proposals submitted to the Extragalactic
Astronomy and Cosmology Program in
the area of Astronomical Sciences. In
order to review the large volume of
proposals, panel meetings will be held
on January 29 and 30, 1998 (3) and
February 4 and 5, 1998 (3). All meetings
will be closed to the public and will be
held at the National Science
Foundation, 4201 Wilson Boulevard,
Arlington, Virginia, from 8:30 AM to
5:00 PM each day.

Contact Person: Dr. Sethanne Howard,
Program Director, Extragalactic Astronomy
and Cosmology, Division of Astronomical
Sciences, National Science Foundation,
Room 1045, 4201 Wilson Boulevard,
Arlington, VA 22230, (703) 306—-1827.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
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U.S.C. 552b(c) (4) and (6) of the Government
in the Sunshine Act.

Dated: January 5, 1998.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-467 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Civil and
Mechanical Systems; Notice of
Meeting

In accordance with the Federal
Advisory Committee Act Pub. L. 92—
463, as amended), the National Science
Foundation announces the following
meeting:

Name: Special Emphasis Panel in Civil and
Mechanical Systems (1205).

Date and Time: January 27 and January 28,
1998; 8:30 a.m. to 5:00 p.m.

Place: NSF, 4201 Wilson Boulevard,
Rooms 530 Arlington, Virginia 22230.

Contact Person: Dr. Devendra P. Garg,
Program Director, Dynamic Systems and
Control Program, Division of Civil and
Mechanical Systems, Room 545, NSF, 4201
Wilson Blvd., Arlington, VA 22230. 703/306—
1361, x 5068.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate research
proposal as part of the selection process for
awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information; financial data, such as
salaries; and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b(c) (4) and (6) of the Government
Sunshine Act.

Dated: January 5, 1998.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-468 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Computer
and Computation Research; Notice of
Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces the following
meeting. Special Emphasis Panel in
Computer and Computation Research.

Name: Special Emphasis Panel in
Computer and Computation Research (1192).

Date: January 26, 1998.

Time: 8:00 a.m.—5:00 p.m.

Place: National Science Foundation, 4201
Wilson Boulevard, Arlington, VA., 22230,
Room 1120.

Type of Meeting: Closed.

Contact Person(s): S. Kamal Abdali,
Program Director, Numeric, Symbolic, and
Geometric Program, CISE/CCR, Room 1145,
National Science Foundation, 4201 Wilson
Boulevard, Arlington, Virginia 22230.

Telephone: (703) 306—-1912.

Purpose of Meeting: To provide advice and
recommendations for the Numerical
Symbolic, and Geometric Program (NSG) by
providing review of a group of approximately
50 proposals with special attention to
changing emphases for that program.

Agenda: To review and evaluate NSG
proposals as a part of the selection process
for awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data, such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are within
exemptions (4) and (6) of 5 U.S.C. 552b(c),
the Government in the Sunshine Act.

Dated: January 5, 1998.

M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-465 Filed 1-7-98; 8:45 am]

BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Information
and Intelligent Systems; Notice of
Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces the following
meeting.

Name: Special Emphasis Panel in
Information and Intelligent Systems (1200).

Date and Time: January 29-30, 1998,
8:30am-5:00pm.

Place: National Science Foundation, 4201
Wilson Boulevard, Arlington, VA 22230.

Type of Meeting: Closed.

Contact Person: Dr. Gary Strong, Acting
Deputy Division Director, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230, (703) 306-1928.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate Robotics
and Human Augmentation Program,
“Computer Vision Panel” proposals as part of
the selection process for awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data, such as
salaries; and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b(c), (4) and (6) of the Government
in the Sunshine Act.

Dated: December 22, 1997.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-464 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in
International Programs; Notice of
Meetings

In accordance with the Federal
Advisory Committee Act (Pub L. 92—
463, as amended), the National Science
Foundation announces that the Special
Emphasis Panel in International
Programs will be holding panel
meetings for the purpose of reviewing
proposals submitted to the Division of
International Programs for the
International Research Fellow Awards
Program and Japan Research Fellow
Awards Program. In order to review the
large volume of proposals, panel
meetings will be held on January 26-27,
1998. All meetings will be closed to the
public and will be held at the National
Science Foundation, 4201 Wilson Blvd.,
Arlington, Va. from 8:30 to 5:00 each
day.

Contact Person: Susan Parris, Program
Manager, and Randall Soderquist, Program
Manager, Division of International Programs,
NSF, Room 935, 4201 Wilson Blvd.,
Avrlington, VA 22230 (703) 306-1706.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b(c) (4) and (6) of the Government
in the Sunshine Act.

Dated: January 5, 1998.

M. Rebecca Winkler,

Committee Management Officer.

[FR Doc. 98-471 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Materials
Research; Notice of Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463 as amended), the National Science
Foundation announces the following
three meetings:

Name and Committee Code: Special
Emphasis Panel in Materials Research #1203.

Date and Time: January 26, 1998; 8:00
a.m.=5:00 p.m.; NSF Conference Room 1060.
January 30, 1998; 8:00 a.m.—5:00 p.m.; NSF
Conference Room 1060. February 2, 1998;
8:00 a.m.-5:00 p.m.; NSF Conference Room
1060.
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Place: National Science Foundation, 4201
Wilson Boulevard, Arlington, VA 22230.

Type of Meeting: Closed.

Contact Person: Dr. Liselotte J. Schioler,
Program Director, Ceramics, Division of
Materials Research, Room 1065, National
Science Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230, Telephone: (703) 306—
1836.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate the
Ceramics proposals as part of the selection
process for awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data, such as
salaries; and personal information
concerning individuals associated with the
proposals. These matters are within
exemptions (4) and (6) of 5 U.S.C. 552b(c), of
the Government in the Sunshine Act.

Dated: January 5, 1998.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-470 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in
Mathematical Sciences; Notice of
Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces the following
meeting.

Name and Committee Code: Special
Emphasis in Mathematical Sciences (1204).

Date and Time: January 2628, 1998; 8:00
a.m. until 5:00 p.m.

Place: Room 1020, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Type of Meeting: Closed.

Contact Person: Dr. Carlos Berenstein,
Program Director, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230. Telephone: (703) 306—
1870.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate the
Analysis Program nominations/applications
as part of the selection process for awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information; financial data, such as
salaries and personal information concerning
individuals associated with the proposals.
These matters are exempt under 5 U.S.C.
552b(c) (4) and (6) of the Government in the
Sunshine Act.

Dated: January 5, 1998.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-469 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Physics;
Notice of Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92—
463, as amended), the National Science
Foundation announces the following
meeting:

Name: Special Emphasis Panel in Physics
(1208)

Date and Time: January 22-23, 1998

Place: Room 1060, NSF 4201 Wilson Blvd.,
Arlington, VA

Type of Meeting: Closed

Contact Person: Dr. David Berley, Program
Manager, Laser Interferometer Gravitational
Observatory, Division of Physics, Room 1015,
National Science Foundation, 4201 Wilson
Blvd., Arlington, VA 22230. Telephone: (703)
306-1892

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate a renewal
proposal from Caltech entitled “LIGO
Advanced Detector R&D Proposal.”

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information; financial data, such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b(c), (4) and (6) of the Government
in the Sunshine Act.

Dated: January 2, 1998.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 98-405 Filed 1-7-98; 8:45 am]
BILLING CODE 7555-01-M

SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request

Upon Written Request, Copies Available
From: Securities and Exchange
Commission, Office of Filings and
Information Services, Washington, DC
20549

Extension:
Rule 17Ad-16, SEC File No. 270-363,
OMB Control No. 3235-0413

Notice is hereby given that pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) the Securities
and Exchange Commission

(“Commission”) has submitted to the
Office of Management and Budget
request for extension of the previously
approved collection of information
discussed below.

Rule 17Ad-16 Notice of Assumption
or Termination of Transfer Agent
Services

Rule 17Ad-16 under the Securities
Exchange Act of 1934, requires a
registered transfer agent to provide
written notice to a qualified registered
securities depository when assuming or
terminating transfer agent services on
behalf of an issuer or when changing its
name or address. These recordkeeping
requirements address the problem of
certificate transfer delays caused by
transfer requests that are directed to the
wrong transfer agent or the wrong
address.

Approximately 450 transfer agents
submit Rule 17Ad-16 notices, the staff
estimates that the average number of
hours necessary for each transfer agent
to comply with Rule 17Ad-16 is
approximately 15 minutes per notice or
3.5 hours per year, totalling 1,575 hours
industry-wide. The average cost per
hour is approximately $30 per hour,
with the industry-wide cost estimated at
approximately $47,250. However, the
information required by Rule 17Ad-16
generally is maintained by registered
transfer agents. The amount of time
devoted to compliance with Rule 17Ad-
16 varies according to differences in
business activity.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number.

Written comments regarding the
above information should be directed to
the following persons: (i) Desk Officer
for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
New Executive Office Building,
Washington, DC 20503; and (ii) Michael
E. Bartell, Associate Executive Director,
Office of Information Technology,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549. Comments must be submitted to
OMB within 30 days of this notice.

Dated: December 29, 1997.
Jonathan G. Katz,

Secretary.
[FR Doc. 98-419 Filed 1-7-98; 8:45 am]

BILLING CODE 8010-01-M
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SECURITIES AND EXCHANGE
COMMISSION

Submission for OMB Review;
Comment Request

Upon Written Request, Copies
Available From: Securities and
Exchange Commission, Office of Filings
and Information Services, Washington,
DC 20549.

Extension:

Rule 13e-3 and Schedule 13E-3, SEC
File No. 270-1, OMB Control No.
3235-0007

Form S-8, SEC File No. 270-66, OMB
Control No. 3235-0066

Regulations 14D & E and Schedules
14D-1 and 14D-9, SEC File No.
270-114, OMB Control No. 3235—
0102

Industry Guides, SEC File No. 270-69,
OMB Control No. 3235-0069

Notice is hereby given that pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) the Securities
and Exchange Commission
(““Commission’’) has submitted to the
Office of Management and Budget
request[s] for extension of the
previously approved collections] of
information discussed below.

Rule 13e-3 and Schedule 13E-3
under the Securities Exchange Act of
1934 (““Exchange Act”), contains
requirements regarding going private
transactions by certain issuers or their
affiliates. Issuers of affiliates engaging in
a Rule 13e-3 transaction file a Schedule
13E-3 to disclose information to
security holders about the transaction.
Schedule 13E-3 results in an estimated
total annual reporting burden of 30,996
hours.

Form S-8 is used by registrants to
register employee benefit plan securities
under the Securities Act of 1933
(““Securities Act’’). The form provides
information to the registrant’s
employees about the plan and registrant
that enables them to make informed
investment decisions. Form S—8 results
in an estimated total annual reporting
burden of 131,284 hours.

Regulations 14D applies to tender
offers subject to Section 14(d)(1) of the
Exchange Act, including, but not
limited to any tender offer for securities
of a class described in that section
which is made by an affiliate of the
issuer of such class. Regulation 14E
applies to any tender offer for securities
other than exempted securities.
Schedule 14D-1 contains disclosure
about tender offers subject to Section
14(d)(1) of the Exchange Act. Schedule
14D-9 contains disclosure about
solicitation/recommendation statements
with respect to certain tender offers. The

Regulations and Schedule result in an
estimated total annual reporting burden
of 129,656 hours.

The Industry Guides provide
guidelines for disclosure in documents
submitted by registrants in specific
industry groups such as oil and gas,
insurance, and mining. They do not
directly impose any reporting burden
and therefore are assigned a total annual
reporting burden of one reporting hour.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number.

Written comments regarding the
above information should be directed to
the following persons: (i) Desk Officer
for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
New Executive Office Building,
Washington, D.C. 20503; and (ii)
Michael E. Bartell, Associate Executive
Director, Office of Information
Technology, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Comments
must be submitted to OMB within 30
days of this notice.

Dated: December 23, 1997.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 98-423 Filed 1-7-98; 8:45 am]
BILLING CODE 8010-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-39510; File No. SR-NASD-
97-24]

Self-Regulatory Organizations; Order
Approving Proposed Rule Change and
Notice of Filing and Order Granting
Accelerated Approval to Amendment
No. 1 to the Proposed Rule Change by
the National Association of Securities
Dealers, Inc. Relating to Supervision
and Record Retention Rules

December 31, 1997.

l. Introduction

On April 11, 1997, the NASD
Regulation, Inc. (““NASDR’’) submitted
to the Securities and Exchange
Commission (““SEC” or “Commission”’),
pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act’),* and Rule 19b—4 thereunder,2 a
proposed rule change to amend the
supervision and record retention rules
of the National Association of Securities

115 U.S.C. 78s(b)(1).
217 CFR 240.19b—4.

Dealers, Inc.’s (““NASD” or
“Association’) to provide firms with
flexibility in developing reasonable
procedures for the review of
correspondence with the public. The
proposed rule change was published for
comment in the Federal Register on
May 2, 1997.3 One comment was
received on the proposal.4

On December 4, 1997, NASDR
submitted Amendment No. 1 to the
proposed rule change.5 This order
approves the proposal, and approves
Amendment No. 1 to the proposed rule
change on an accelerated basis. The
Commission also is approving a
substantially identical proposal by the
New York Stock Exchange, Inc.
(“NYSE”).6

11. Background and Description of the
Proposal

In May 1996, the Commission issued
an Interpretive Release on the Use of
Electronic Media by Broker-Dealers,
Transfer Agents, and Investment
Advisers for Delivery of Information.”
The release expressed the views of the
Commission with respect to the delivery
of information through electronic media
pursuant to the federal securities laws,
but did not address the applicability of
any self-regulatory organization (*‘SRO”’)
rules. In the release the Commission
did, however, strongly encourage the
SROs to work with broker-dealer firms
to adapt SRO supervisory review
requirements governing
communications with customers to
accommodate the use of electronic
communications.8

On September 12, 1996, the NYSE
filed with the Commission a proposal to
update its rules governing supervision
of its member firms’ communications

3 See Securities Exchange Act Release No. 38548
(April 25, 1997), 62 FR 24147.

4 See Letter from William P. Hayes, Chairman,
PSA The Bond Market Trade Association (“PSA”)
Fixed Income Practices and Procedures Working
Group, to Jonathan G. Katz, Secretary, Commission,
dated June 3, 1997 (“PSA Letter”).

5See Letter from Mary N. Revell, Associate
General Counsel, NASDR, to Katherine A. England,
Assistant Director, Division of Market Regulation,
Commission, dated December 1, 1997
(“Amendment No. 1’). Amendment No. 1 contains
a Notice to Members (‘“Notice to Members”), to be
issued following Commission approval of the
proposed rule change, which describes the new
rules for supervision of public correspondence and
provides guidance to NASD members on the
implementation of the new rules.

6 See Securities Exchange Act Release No. 39511
(December 31, 1997) (order approving File No. SR—
NYSE-96-26).

7See Release Nos. 33-7288, 34-37182, 1C-21945,
IA-1562 (May 9, 1996) 61 FR 24644 (May 15, 1996)
(File No. S7-13-96).

81d.
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with the public.® Similarly, NASDR
proposes to amend NASD Rules 3010,
“Supervision,” and 3110, ‘“Books and
Records,” to provide firms with
flexibility in developing reasonable
procedures for the review of
correspondence with the public. The
NASDR'’s proposal, like the NYSE’s
proposal, reflects the growing use of
new technology and means of
cummunicaiton (e.g., “‘e-mail”’ and the
Internet) which have affected the way
broker-dealers and their associated
persons conduct business and
communicate with customers and other
members of the public. According to
NASDR, to ensure a coordinated
regulatory framework for the
supervision of written and electronic
correspondence, its proposal is designed
to be consistent with the NYSE’s
proposal.

Currently, NASD Rule 3010(d)
requires each member firm to establish
procedures for the review and
endorsement by a registered principal of
all transactions and all correspondence
of its registered representatives
pertaining to the solicitation or
execution of any securities transactions.
Under the proposal, a review of each
item of correspondence no longer will
be required. Instead, proposed NASD
Rule 3010(d)(1) provides that a firm
must establish procedures for the review
by a registered principal of each
registered representative’s outgoing and
incoming written and electronic
correspondence with the public relating
to the member’s investment banking or
securities business. Under the proposal,
member firms must: (1) Develop written
supervisory policies and procedures; (2)
design policies and procedures to
provide reasonable supervision of each
registered representative; and (3)
maintain evidence that supervisory
policies and procedures have been
implemented and executed and make
that evidence available to the
Association upon request.

A broker-dealer’s policies and
procedures for reviewing the public
correspondence of registered
representatives also must satisfy the
requirements of new NASD Rule
3010(d)(2). As proposed, NASD Rule
3010(d)(2) requires each member to
develop written procedures for review
of incoming and outgoing written and
electronic correspondence that are
appropriate to the broker-dealer’s
business, size, structure and customers.
Pursuant to the proposal, a broker-

9 See Securities Exchange Act Release No. 37941
(November 13, 1996) 61 FR 58919 (November 19,
1996) (File No. SR-NYSE-96-26) (soliciting
comment on the NYSE’s proposed rule change).

dealer that does not require pre-use
review of all correspondence must: (1)
Educate and train associated persons as
to the firm’s procedures governing
correspondence; (2) document such
education and training; and (3) monitor
and test to ensure implementation of
and compliance with the firm’s policies
and procedures.

The NASD has developed a Notice to
Members that provides additional
guidance and requirements for
supervisory procedures adopted
pursuant to NASD Rule 3010. In
developing written supervisory
procedures, members should, among
other thing,: (1) Specify the firm’s
policies and procedures for reviewing
different types of communications; (2)
identify how supervisory reviews will
be conducted and documented; (3)
identify what types of communications
will be pre-reviewed or post-reviewed;
(4) identify the organizational positions
responsible for conducting reviews of
the different types of communications;
(5) specify the minimum frequency of
reviews for each type of
communication; (6) monitor the
implementation of and compliance with
the firm’s procedures for reviewing
public correspondence; and (7)
periodically re-evaluate the
effectiveness of the firm’s procedures for
reviewing public communications and
consider any necessary revisions.

In addition, the Notice to Members
requires broker-dealer to: (1) Specify
procedures for reviewing registered
representatives’ recommendations to
customers; (2) require supervisory
review of some of each registered
representative’s public communications,
including his or her recommendations
to customers; and (3) consider the
complaint and overall disciplinary
history, if any, of registered
representatives and other employees.
The Notice to Members also states that
a broker-dealer’s supervisory policies
and procedures must ensure that all
customer complaints, whether received
via e-mail or in written form from the
customer, are reported to the NASD in
compliance with NASD Rule 3070(c) 10
and that a broker-dealer must prohibit
employees’ use of electronic
correspondence to the public unless the
communications are subject to the
supervisory and review procedures
developed by the firm.

Moreover, under new NASD
3010(d)(3), each member must retain
correspondence in accordance with

10 Among other things, NASD Rule 3070(c)
requires members to report to the NASD statistical
information regarding customer complaints relating
to matters specified by the NASD.

amended NASD Rule 3110. NASD Rule
3010(d) (3) further requires that the
names of the persons who prepared and
reviewed outgoing correspondence must
be ascertainable from the retained
records and the records must be made
available to the NASD upon request.

Finally, the NASD proposes to amend
NASD Rule 3110 to require that records
must be made and preserved as
prescribed by all applicable laws, rules,
regulations, NASD rules and with Rule
17a-3 under the Act. The record
keeping format, medium, and retention
period must comply with Rule 17a—4
under the Act.

I11. Summary of Comments

The Commission received one
comment letter on the proposed rule
change.1! The commenter generally
supported the proposal. Specifically, the
PSA believes the proposal will provide
flexibility for member firms to develop
procedures for review of
correspondence. The PSA believes that
procedures tailored by individual firms
to meet their needs are preferable to a
uniform set of detailed requirements
that may be inappropriate for many
firms or that may quickly become
obsolete. The PSA expressed its support
for the Association’s efforts to ensure a
coordinated regulatory framework for
the supervision of manual and
electronic communications by
harmonizing its new requirements with
those of the Commission and the
NYSE.12

IV. Discussion

After careful review, the Commission
finds that the proposed rule change is
consistent with the requirements of the
Act and the rules and regulations
thereunder applicable to a national
securities association.13 Specifically, the
Commission believes the proposal is
consistent with the requirements of
Section 15A(b)(6) of the Act14 in that is
designed to prevent fraudulent and
manipulative acts and practices and to
protect investors and the public interest.
As noted above, NASD Rule 3010(d)(1),
as amended, will allow broker-dealers to
establish reasonable procedures for
review of registered representatives’
correspondence with the public relating
to their business. New NASD Rule
3010(d)(2) will require broker-dealers to
develop written policies and procedures
for the review of all associated persons’

11See PSA Letter, supra note 4.

121d.

13 |n approving this rule, the Commission notes
that it has considered the proposed rule’s impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

1415 U.S.C. 780-3(b)(6).
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public communications that are
appropriate for the broker-dealer’s
business, size, structure, and customers.
The Commission believes that the
proposed rules will provide broker-
dealers with some flexibility in adopting
and implementing supervisory
procedures for reviewing associated
persons’ public communications while
establishing minimum requirements,
guidelines, and standards governing the
supervisory procedures a broker-dealer
may adopt. The Commission believes
that these standards and guidelines will
help to ensure that broker-dealers
continue to provide appropriate
supervision of the public
communications of their associated
persons.

The Commission believes that the
proposal does not diminish the general
supervisory responsibilities of broker-
dealers. In this regard, the Commission
emphasizes, as it has stated previously,
that broker-dealers must monitor the
trading and sales activities of their
associated persons and establish
effective compliance and supervisory
procedures to prevent and detect
possible violations of firm policies and
procedures, rules of the SROs, and
federal and state securities laws.15 The
Commission believes that review of
registered representatives’ and other
associated persons’ public
correspondence is an important
component of a broker-dealer duty to
supervise its employees, and that
broker-dealers have substantial
supervisory obligations arising from the
public communications of their
associated persons.

The Commission believes that the
minimum standards and requirements
specified in NASD Rule 3010 and in the
Notice to Members will help to ensure
that broker-dealers continue to provide
appropriate supervision of the public
communications of their registered
representatives and other associated
persons. In this regard, the Commission
notes that NASD Rule 3010(d)(1) states
that a broker-dealer’s supervisory
policies and procedures must be
designed to reasonably supervise each
registered representative. Under NASD
Rule 3010(d)(2), a broker-dealer that
chooses not to require pre-use review of
public communications must educate
employees about the firm’s current
communications policies and
procedures, document the employees’
education and training, and ensure that

15 See NASD, NYSE, North American Securities
Administrators Association, Inc. and Office of
Compliance, Inspections and Examinations,
Commission, Joint Regulatory Sales Practice Sweep
(1996) (*Joint Sweep Report™) at 1.

the firm’s policies are implemented and
adhered to.

In addition, the Notice to Members
require broker-dealers to: (1) Specify, in
writing, the firm’s policies and
procedures for reviewing different types
of communications; (2) identify how
supervisory reviews will be conducted
and documented; (3) identify what types
of communications will be pre-reviewed
or post-reviewed; (4) identify the
positions within the organization
responsible for conducting reviews of
the different types of communications;
(5) specify the minimum frequency of
reviews for different types of
communications; (6) monitor the
implementation of and compliance with
the firm’s procedures for reviewing
public communications; and (7)
periodically re-evaluate the
effectiveness of the firm’s procedures for
reviewing public communications and
consider any necessary revisions.

The Commission believes that these
requirements will provide guidance to
broker-dealers in developing policies for
supervising public communications and
to associated persons in complying with
the firm’s policies. The requirements
should help to ensure that broker-
dealers carefully consider the
supervisory procedures appropriate for
different types of communications,
closely monitor compliance with their
firm’s policies, and periodically
reevaluate their firm’s policies and
procedures. The Commission expects
broker-dealers to monitor the
effectiveness of their supervisory
policies and procedures and to
promptly make any necessary revisions.

The Notice to Members also requires
broker-dealers to: (1) Specify procedures
for reviewing registered representatives’
recommendations to customers; (2)
require supervisory review of some of
each registered representative’s public
communications, including his or her
recommendations to customers; (3)
consider the complaint and overall
disciplinary history, if any of registered
representatives and other employees in
developing procedures for supervising
their communications with the public;
(4) provide that all customer
complaints, whether received via e-mail
or in written form from the customer,
are reported to the NASD in compliance
with NASD Rule 3070(c); and (5)
prohibit employees’ use of electronic
communications to the public unless
the communications are subject to
supervisory and review procedures
developed by the firm.

The Commission believes that these
standards will help to ensure that
broker-dealers adopt effective and
appropriate supervisory procedures. For

example, reviewing at least some of
each registered representative’s
recommendations 16 and providing for
the reporting of customer complaints in
compliance with NASD Rule 3070(c)
may help firms to identify potential
sales practice problems. Similarly,
considering a registered representative’s
complaint and overall disciplinary
history will help to ensure that broker-
dealers implement supervisory
procedures appropriate for each
representative. In this regard, the
Commission would expect a broker-
dealer to consider providing heightened
supervision for a registered
representative with a history or pattern
of customer complaints, disciplinary
actions or arbitrations.1” Moreover, the
Commission notes that the requirements
specified in NASD Rule 3010 and in the
Notice to Members are minimum
requirements; the Commission expects
each broker-dealer to implement any
additional procedures the broker-dealer
believes are necessary to provide
appropriate supervision of all of its
associated persons.

The Commission believes that several
requirements specific to electronic
communications will further help to
ensure that firms adopt appropriate
supervisory procedures. In this regard,
the Commission notes that the Notice to
Members provides that a firm’s policies
and procedures must prohibit registered
representatives’ and other employees’
use of electronic communications to the
public unless those communications are
subject to supervisory and review
procedures developed by the firm. The
NASD Notice to Members also states
that the Association expects members to
prohibit communications with the
public from employees’ home
computers or through third party
computer systems unless the firm is

16 With regard to recommendations, the
Commission notes that NASD Rule 2310 requires,
among other things, that a recommendation have a
basis which can be substantiated as reasonable.
Regardless of the supervisory procedures a broker-
dealer adopts, the broker-dealer must continue to
ensure compliance with NASD Rule 2310 and any
other relevant rule.

17 Similarly, the Joint Sweep Report stated that
“[flirms that hire registered persons that have a
history or pattern of customer complaints,
disciplinary actions, or arbitrations are responsible
for imposing close supervision over those persons.
‘Normal’ supervision is simply not enough; firms
must craft special supervisory procedures tailored
to the individual representative.” See Joint Sweep
Report, supra note 21, at vi. See also NASD Notice
to Members 97-19 (firm that hires a registered
representative with a recent history of customer
complaints, final disciplinary actions involving
sales practice abuse or other customer harm, or
adverse arbitration decision should determine if it
is necessary to develop and implement special
supervisory procedures tailored to the individual
registered representative).
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capable of monitoring the
communications.

The Commission believes that the
provision for review of incoming non-
electronic correspondence also is
designed to protect investors. The
Commission notes that the Notice to
Members mandates that Rule 3010(d)
will continue to require review of all
incoming non-electronic
correspondence directed to registered
representatives.1® The Commission
believes that this requirement may
provide a broker-dealer with early
notice of sales practice problems and
help to ensure proper handling of
customer funds. Incoming non-
electronic correspondence directed to
associated persons other than registered
representatives, and all incoming
communications in electronic format,
will be subject to the policies and
procedures the firm establishes
pursuant to NASD Rule 3010(d).

The NASD represents that it will
review members’ procedures and
systems periodically to ensure that they
are reasonable in view of the firm’s
structure, the nature and size of its
business, and its customer base.1® The
Commission expects the NASD to
monitor closely the policies and
procedures firms adopt pursuant to the
proposal to ensure that they satisfy the
requirements of NASD Rule 3010. In
addition, the Commission expects the
NASD to review NASD Rule 3010 as it
gains experience with the rules and to
consider any necessary revisions,
including additional minimum
requirements for broker-dealers’
communication policies.

Finally, the Commission believes that
it is reasonable for the NASD to amend
NASD Rule 3110 to indicate that
members must preserve books and
records as required under SEC Rule
17a-3 and comply with the
recordkeeping format, medium and
retention period specified in SEC Rule
17a—4 in order to clarify the
recordkeeping requirements applicable
to broker-dealers.

The Commission finds good cause for
approving proposed Amendment No. 1

18 See Notice to Members, supra note 5. The
requirement to review all incoming non-electronic
correspondence directed to registered
representatives is not specified in the text of the
rule language. This requirement parallels a NYSE
provision contained in Interpretation 342.16/04 in
the NYSE Interpretation Handbook. The NASD’s
requirement is set forth only in its Notice to
Members which was submitted by NASDR as an
amendment to the original rule filing; therefore,
NASD member firms must comply with this
additional requirement, as well as with the other
specific requirements set forth in the Notice to
Members.

191d.

prior to the thirtieth day after the date
of publication of notice of filing thereof
in the Federal Register. The
Commission notes that Amendment No.
1, which incorporates the Notice to
Members into the proposal, further
clarifies the Association’s new rules by
providing additional guidance to NASD
members. As discussed more fully
above, the Notice to Members provides
additional requirements and guidelines
for broker-dealers’ supervisory policies.
Accordingly, the Commission believes
that it is consistent with Section 15(b)(6)
of the Act 20 to approve Amendment No.
1 to the proposed rule change on an
accelerated basis.

V. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning Amendment No.
1. Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of all
such filings will also be available for
inspection and copying at the principal
office of the NASD. All submissions
should refer to File No. SR—-NASD-97—-
24 and should be submitted by January
29, 1998.

V1. Conclusion

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,2! That the
proposed rule change (SR-NASD-97—
24), including Amendment No. 1, is
approved.

For the Commission, by the Division of
Market Regulations, pursuant to delegated
authority.22
[FR Doc. 98-418 Filed 1-7-98; 8:45 am]
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2015 U.S.C. 780-3(b)(6).

2115 U.S.C. 78s(b)(2).
2217 CFR 200.30-3(a)(12).

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-39504; File No. SR-NASD-
97-96]

Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change by the
National Association of Securities
Dealers, Incorporated Relating to the
Hearing Process Fees on Members
That Are Parties to Arbitration
Proceedings

December 31, 1997.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on December 23, 1997,
the National Association of Securities
Dealers, Incorporated (““NASD” or
“Association”) filed with the Securities
and Exchange Commission
(“Commission”) the proposed rule
change as described in Items I, 11, and
111 below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

l. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

NASD Regulation is proposing to
amend Rule 10333(d) of the NASD’s
Code of Arbitration Procedure (“‘Code™)
to adjust the Hearing Process Fee
Schedule so that the amounts in dispute
of the lowest brackets in the Rule
10333(d) hearing Process Fee Schedule
are consistent with the dollar amount at
which the Prehearing Process Fee is
imposed. Below is the text of the
proposed rule change. Proposed new
language is in italics; proposed
deletions are in brackets.

10333. Member Surcharge and
Process Fees

* * * * *

Hearing Process Fee Schedule
(accrues and becomes due and payable
when the parties are notified of the date
and location of the first hearing session)

Hear-
in
Damages requested progc-

ess fee
$1-$25,000[30,000] ...cccvvverrrreaiennnnn $0
$25,000.01[30,000.01]-$50,000 ....... 1,000
$50,000.01-$100,000 .......cccvvveeeennnn 1,500
$100,000.01-$500,000 .......... 2,500
$500,000.01-$1,000,000 ....... 3,500
$1,000,000.01-%$5,000,000 .... 4,500
More than $5,000,000 ..........c........... 5,000
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Hear-
ing
Damages requested proc-
ess fee
unspecified ......ccooeviiiiiniiiii 2,000

I1. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

On December 11, 1997, NASD
Regulation filed a proposed rule change
with the Commission amending Rule
10333 of the Code to add a process fee
on members named as parties to
arbitration proceedings. The proposed
rule change, which was submitted
pursuant to Section 19(b)(3)(A) of the
Act, became effective upon filing. On
December 15, 1997, the Commission
published a Notice of Filing and
Immediate Effectiveness of the proposed
rule change, announcing the filing of the
amendment and that NASD Regulation
would implement the new fee on
January 2, 1998.1

NASD Regulation is now proposing to
amend the first two Hearing Process fee
brackets so that the first bracket for
which a hearing process fee will be
assessed will be for cases where
$25,000.01-$50,000 is in dispute. This
bracket in the fee schedule as originally
filed was $30,000.01-$50,000. This
amendment is consistent with NASD
Regulation’s original intent in adopting
the fee. Moreover, the amendment will
make the amounts in dispute of the
lowest brackets in the Rule 10333(d)
Hearing Process Fee Schedule
consistent with the dollar amount at
which the Prehearing Process fee is
imposed (amounts in dispute of greater
than $25,000). NASD Regulation plans
to make this proposed rule change

1See Securities Exchange Act Release No. 39451
(December 15, 1997, 62 FR 67104 (December 23,
1997).

effective, along with the rest of the
process fee, on January 2, 1998.

2. Statutory Basis

NASD Regulation believes that the
proposed rule change is consistent with
the provisions of Section 15A(b)(5) of
the Act2 in that the proposed rule
change provides for the equitable
allocation of reasonable charges among
members and other persons using the
Association’s arbitration facility and
requires member firm users to absorb a
reasonable share of the costs of
operating the arbitration program.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Association does not believe the
proposed rule change will impose any
burden on competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

No written comments were solicited
or received with respect to the proposed
rule change.

I11. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The proposed rule change has become
effective upon filing pursuant to Section
19(b)(3)(A) of the Act3 and
subparagraph (e) of Rule 19b—4
thereunder,4 in that the proposal
constitutes an amendment to a fee
which the NASD imposes on its
members. At any time within 60 days of
the filing of such proposed rule change,
the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the

215 U.S.C. 780-3.
315 U.S.C. 78s(b)(3)(A).
417 CFR 240.19b—4(e).

proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to File No.
SR-NASD-97-96 and should be
submitted by January 29, 1998.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.

Jonathan G. Katz,

Secretary.

[FR Doc. 98-421 Filed 1-7-98; 8:45 am]
BILLING CODE 8010-01-M
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COMMISSION

[Release No. 34-39511; File No. SR-NYSE~
96-26]

Self-Regulatory Organizations; Order
Approving Proposed Rule Change and
Notice of Filing and Order Granting
Accelerated Approval to Amendment
Nos. 2 and 3 to the Proposed Rule
Change by the New York Stock
Exchange, Inc., Relating to NYSE
Rules 342, **Offices—Approval,
Supervision and Control,” 440, “*“Books
and Records,” and 472,
“Communications with the Public”

December 31, 1997.

l. Introduction

On September 12, 1996, the New York
Stock Exchange, Inc. (“NYSE” or
“Exchange”’) filed with the Securities
and Exchange Commission (“‘SEC” or
“Commission’’) pursuant to Section
19(b)(1) of the Securities Exchange Act
of 1934 (“‘Act’’),1 and Rule 19b-4
thereunder,2 a proposed rule change to
allow broker-dealers to establish
reasonable procedures for reviewing
registered representatives’
communications with the public
relating to their business. On November
7, 1996, the NYSE filed Amendment No.
1 to the proposal.3 The proposed rule

115 U.S.C. § 78s(b)(1).

217 CFR 240.19b-4.

3 See Letter from James E. Buck, Senior Vice
President and Secretary, NYSE, to Katherine A.
England, Assistant Director, Division of Market
Regulation (““Division”), Commission, dated
November 6, 1996 (““Amendment No. 1”).
Amendment No. 1 makes technical revisions to
clarify the proposed changes to NYSE Rules 440,
“Books and Records,” and 472, ““Communications
with the Public.” Specifically, Amendment No. 1
modifies NYSE Rule 440 to indicate that members

Continued
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change and Amendment No. 1 were
published for comment in the Federal
Register on November 19, 1996.4 The
Commission received three comment
letters regarding the proposal.5

On November 3, 1997, the NYSE filed
Amendment No. 2 to the proposal.¢ On
November 26, 1997, the NYSE filed
Amendment No. 3 to the proposal.” This
order approves the proposed rule
change and Amendment No. 1, and
approves Amendment Nos. 2 and 3 to
the proposal on an accelerated basis.
The Commission also is approving a
substantially identical proposal by the
National Association of Securities
Dealers, Inc. (“NASD”).8

I1. Description of the Proposal

According to the NYSE, new
technology and means of

must preserve books and records as required under
SEC Rule 17a-3 and comply with the recordkeeping
format, medium and retention period specified in
SEC Rule 17a—4. In addition, Amendment No. 1
revises paragraph NYSE Rule 472(c) to clarify that
records retained must be readily available to the
Exchange, upon request. Under NYSE Rule 472(c),
the names of the persons who prepared and who
reviewed and approved the material must be
ascertainable from the retained records.

4 See Securities Exchange Act Release No. 37941
(November 13, 1996), 61 FR 58919.

5See Letter from Kenneth S. Spirer, Chairman,
Technology Regulatory Subcommittee of the
Securities Industry Association’s (““SIA”)
Technology Issues Committee, to Jonathan G. Katz,
Secretary, Commission, dated December 9, 1996
(““SIA Letter”); Letter from Paul Saltzman, Senior
Vice President and General Counsel, PSA The Bond
Market Trade Association, to Jonathan G. Katz,
Secretary, Commission, dated December 10, 1996
(“PSA Letter”); and Letter from Kenneth S. Spirer,
First Vice President and Assistant General Counsel,
Merrill Lynch, to Jonathan G. Katz, Secretary,
Commission, dated December 9, 1996 (““Merrill
Lynch Letter”).

6 See Letter from James E. Buck, Senior Vice
President and Secretary, NYSE, to Katherine A.
England, Assistant Director, Division, Commission,
dated October 31, 1997 (““Amendment No. 2”). Prior
to filing Amendment No. 2, the NYSE had planned
to rescind Interpretation 342(a)(b)/04 of the NYSE
Interpretation Handbook, thereby eliminating the
Exchange’s requirement that broker-dealers review
all incoming correspondence. Amendment No. 2
rescinds Interpretation 342(a)(b)/04 and replaces it
with Interpretation 342.16/04, which will require
broker-dealers to continue to review all incoming
non-electronic communications addressed to
registered representatives. Incoming non-electronic
communications directed to associated persons
other than registered representatives, and any
incoming communications received in electronic
format (e.g., e-mail), will be subject to supervisory
procedures established by the broker-dealer.

7See Letter from James E. Buck, Senior Vice
President and Secretary, NYSE, to Katherine
England, Assistant Director, Division, Commission,
dated November 25, 1997 (“Amendment No. 3”).
Amendment No. 3 contains the final version of an
information memorandum (the “Information
Memo™’) to members which describes the new rules
for supervision of public communications and
provides guidance concerning implementation of
the new rules.

8 See Securities Act Release No. 39510 (December
31, 1997) (order approving File No. SR-NASD-97—
24).

communication (e.g., e-mail and the
Internet) have impacted the way that
NYSE member organizations and their
associated persons conduct business
and communicate with customers and
other members of the public. The
Exchange states that it worked with a
committee comprised of representatives
from NYSE member organizations to
study questions relating to the
supervision and review of these new
means of communication and, as a
result of its review, developed the
proposed amendments to NYSE Rules
342, “Offices—Approval, Supervision,
and Control,” 440, ““‘Books and
Records,” and 472, “Communications
with the Public.”

Currently, NYSE Rule 342.16
“Supervision of registered
representatives,” requires supervisors to
review all written and electronic
correspondence of registered
representatives prior to use. The NYSE
proposes to amend Exchange Rule
342.16 to replace the current pre-use
review requirement with a rule that will
allow broker-dealers to establish
reasonable procedures for review of
registered representatives’
communications with the public
relating to their business. Under the
proposal, a broker-dealer may continue
to require pre-use review of all public
communications,® alternatively, any
broker-dealer that chooses to implement
other reasonable procedures for
reviewing registered representatives’
public communications must, among
other things: (1) Develop written
supervisory policies and procedures; (2)
design policies and procedures to
reasonably supervise each registered
representative; and (3) maintain
evidence that its supervisory policies
and procedures have been implemented
and make that evidence available to the
NYSE upon request.

A broker-dealer’s policies and
procedures for reviewing the public
communications of registered
representatives also must satisfy the
requirements of new NYSE Rule 342.17,
“Review of communications with the
public.” NYSE Rule 342.17, which will
apply to the public communications of
all associated persons, requires broker-
dealers to develop written policies and
procedures for review of public
communications that are appropriate for
the broker-dealer’s business, size,
structure, and customers. Under NYSE

91n this regard, the NYSE notes that, given the
complexity and cost of establishing adequate
systems for effectively reviewing electronic
communications, member firms may decide to
continue to require pre-use review of all
communications. See Information Memo, supra
note 7, at 2.

Rule 342.17, a broker-dealer that does
not require pre-use review of public
communications must: (1) Regularly
educate and train employees in the
firm’s current policies and procedures
governing review of communications;
(2) document how and when employees
were educated and trained; and (3)
monitor and test to ensure
implementation and compliance with
the firm’s policies and procedures.

The NYSE has developed an
Information Memo 10 that provides
additional guidance and requirements
for supervisory procedures adopted
pursuant to NYSE Rule 342. In addition
to noting that broker-dealers must
develop appropriate supervisory
procedures, the Information Memo
requires that broker-dealers, among
other things: (1) specify, in writing, the
firm’s policies and procedures for
reviewing each type of communication;
(2) identify how supervisory reviews
will be conducted and documented; (3)
identify the types of communication
that will be pre- or post-reviewed and
the organizational position(s)
responsible for conducting reviews of
different types of communication; (4)
specify the minimum frequency of
reviews for each type of
communication; and (5) periodically re-
evaluate the effectiveness of the firm’s
procedures for reviewing public
communications and consider any
necessary revisions.

In addition, the Information Memo
requires broker-dealers to: (1) Specify
procedures for reviewing registered
representatives’ recommendations to
customers; (2) require supervisory
review of a percentage of each registered
representative’s public communications,
including recommendations to
customers; and (3) consider the
complaint and overall disciplinary
history (if any) of a registered
representative or other employee in
establishing supervisory procedures.
The Information Memo also states that
a broker-dealer’s supervisory policies
and procedures must ensure that all
customer complaints, whether received
via e-mail or in written form, are
reported to the NYSE in compliance
with NYSE Rule 351(d),11 and that a
broker-dealer must prohibit registered
representatives’ and other employees’
use of electronic communications to the
public unless such communications are

10 See Amendment No. 3, supra note 7.

11 Among other things, NYSE Rule 351(d) requires
members and member organizations to report to the
NYSE statistical information regarding customer
complaints relating to matters specified by the
NYSE.
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subject to supervisory and review
procedures by the firm.

The NYSE notes that the standards for
communications provided in NYSE
Rule 472 continue to apply to all
communications regardless of the
transmission medium used or the
policies and procedures for review and
supervision that a broker-dealer adopts
pursuant to NYSE rule 342.12

The NYSE proposes to amend its
requirements for review of incoming
correspondence by rescinding and
replacing current Interpretation
342(a)(b)/04 in the NYSE Interpretation
Handbook, which requires members to
review all incoming correspondence of
all associated persons, with
Interpretation 342.16/04.13
Interpretation 342.16/04 will require
broker-dealers to review all incoming
non-electronic communications directed
to registered representatives. Incoming
non-electronic communications directed
to associated persons other than
registered representatives and incoming
electronic communications (e.g., e-mail)
will be subject to the supervisory
policies and procedures established by
the broker-dealer pursuant to NYSE
Rule 342.

The Exchange proposes to amend
NYSE rule 472(a) to clarify the types of
communications that will continue to
require pre-use approval. NYSE Rule
472(a) currently requires prior approval
of any communication which is
generally distributed or made available
by a member to customers or the public.
NYSE Rule 472(a), as amended, will
require prior approval of each
advertisement, market letter, sales
literature, or other similar
communication which is generally
distributed or made available to
customers or the public. In addition, the
NYSE proposes to amend NYSE Rule
472(b) to clarify that research reports
must be approved in advance by a
supervisory analyst. The NYSE proposes
to amend NYSE Rule 472(c) to provide
that the names of persons who prepared
and who reviewed and approved
communications with the public must
be readily ascertainable from the
retained records.

Finally, the NYSE proposes to amend
NYSE Rule 440 to indicate that
members must preserve books and

12 Amount other things, NYSE Rule 472 prohibits
broker-dealers from using any communications
with contains (i) any untrue statement or omission
of a material fact or is otherwise false or misleading;
(ii) promises of specific results, exaggerated or
unwarranted claims; (iii) opinions for which there
is no reasonable basis; or (iv) projections or
forecasts of future events which are not clearly
labeled as forecasts.

13See Amendment No. 2, supra note 6.

records as required under SEC Rule
17a-3 and comply with the
recordkeeping format, medium and
retention period specified in SEC Rule
17a-4.14

I1l. Comments

The Commission received three
comment letters regarding the
proposal.15 All three commenters
supported the proposal. Specifically, the
SIA believes that the proposal will
provide broker-dealers with needed
flexibility in developing procedures for
review of correspondence. In addition,
the SIA notes that the proposal will not
diminish the general supervisory
responsibilities of firms. Instead, “[t]he
burden will now be on firms to develop
supervisory approaches that they can
demonstrate are reasonable.” 16

Similarly, PSA believes that the
NYSE’s proposal constitutes a flexible
and functional approach to regulation
that will allow member firms to
integrate electronic communications
into their securities activities. PSA
believes that procedures tailored by
individual firms to meet their needs are
preferable to a uniform set of detailed
requirements that may be inappropriate
for many firms or that may quickly
become obsolete.1”

Merrill Lynch also praises the flexible
approach proposed by the NYSE and
believes that the proposal removes a
significant impediment to the use of
electronic communications by
eliminating the pre-use review
requirement for correspondence.18

IV. Discussion

The Commission finds that the
proposed rule change is consistent with
the requirements of the Act and the
rules and regulations thereunder
applicable to a national securities
exchange, and, in particular, the
requirements of Section 6(b)(5),1° in that
it is designed to prevent fraudulent and
manipulative acts and practices and to
protect investors and the public interest.
As noted above, NYSE Rule 342.16, as
amended, will allow broker-dealers to
establish reasonable procedures for
review of registered representatives’
communications with the public
relating to their business. New NYSE
Rule 342.17 will require broker-dealers
to develop written policies and
procedures for the review of all
associated persons’ public

14 See Amendment No. 1, supra note 3.

15 See note 5, supra.

16 See SIA Letter, supra note 5, at 2.

17 See PSA Letter, supra note 5, at 2.

18 See Merrill Lynch Letter, supra note 5, at 2.
1915 U.S.C. § 78f(b)(5).

communications that are appropriate for
the broker-dealer’s business, size,
structure, and customers. The
Commission believes that the proposed
rules will provide broker-dealers with
some flexibility in adopting and
implementing supervisory procedures
for reviewing associated persons’ public
communications while establishing
minimum requirements, guidelines, and
standards governing the supervisory
procedures a broker-dealer may adopt.
The Commission believes that these
standards and guidelines will help to
ensure that broker-dealers continue to
provide appropriate supervision of the
public communications of their
associated persons.

The Commission agrees with the
analysis of the SIA that the proposal
does not diminish the general
supervisory responsibilities of broker-
dealers.20 In this regard, the
Commission emphasizes, as it has stated
previously, that broker-dealers must
monitor the trading and sales activities
of their associated persons and establish
effective compliance and supervisory
procedures to prevent and detect
possible violations of firm policies and
procedures, rules of the self-regulatory
organizations, and federal and state
securities laws.21 The Commission
believes that review of registered
representatives’ and other associated
persons’ public communications is an
important component of a broker-
dealer’s duty to supervise its employees,
and that broker-dealers have substantial
supervisory obligations arising from the
public communications of their
associated persons. In addition, as the
NYSE states in its proposal, the
standards for communications set forth
in NYSE Rule 472 continues to apply to
all public communications, regardless of
the medium of transmission or the
supervisory policies and procedures a
firm adopts.22

The Commission believes that the
minimum standards and requirements
specified in NYSE Rules 342.16 and
342.17 and in the Information Memo
will help to ensure that broker-dealers
continue to provide appropriate
supervision of the public
communications of their registered
representatives and other associated
persons. In this regard, the Commission
notes that NYSE Rule 342.16 states that
a broker-dealer’s supervisory policies

20 See SIA Letter, supra note 5, at 2.

21See NASD, NYSE, North American Securities
Administrators Association, Inc., and Office of
Compliance Inspections and Examinations,
Commission, Joint Regulatory Sales Practice Sweep
(1996) (*Joint Sweep Report™) at 1.

22 See note 12, supra, and note 24, infra, for
discussions of the requirements of NYSE Rule 472.
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and procedures must be designed to
reasonably supervise each registered
representative. Under NYSE Rule
342.17, a broker-dealer that chooses not
to require pre-use review of public
communications must educate
employees about the firm’s current
communications policies and
procedures, document the employees’
education and training, and ensure that
the firm’s policies are implemented and
adhered to.

In addition, the NYSE Information
Memo requires broker-dealers to: (1)
Specify, in writing, the firm’s policies
and procedures for reviewing different
types of communications; (2) identify
how supervisory reviews will be
conducted and documented; (3) identify
what types of communications will be
pre-reviewed or post-reviewed; (4)
identify the organizational position(s)
responsible for conducting reviews of
the different types of communications;
(5) specify the minimum frequency of
reviews for different types of
communications; (6) monitor the
implementation of and compliance with
the firm’s procedures for reviewing
public communications; and (7)
periodically re-evaluate the
effectiveness of the firm’s procedures for
reviewing public communications and
consider any necessary revisions.

The Commission believes that these
requirements will provide guidance to
broker-dealers in developing policies for
supervising public communications and
to associated persons in complying with
the firm’s policies. The requirements
should help to ensure that broker-
dealers carefully consider the
supervisory procedures appropriate for
different types of communications,
closely monitor compliance with their
firm’s policies, and periodically re-
evaluate their firm’s policies and
procedures. The Commission expects
broker-dealers to monitor the
effectiveness of their supervisory
policies and procedures and to
promptly make any necessary revisions.

The Information Memo also requires
broker-dealers to: (1) Specify procedures
for reviewing registered representatives’
recommendations to customers; (2)
require supervisory review of some of
each registered representative’s public
communications, including his or her
recommendations to customers; (3)
consider the complaint and overall
disciplinary history, if any, of registered
representatives and other employees in
developing procedures for supervising
their communications with the public;
(4) provide that all customer
complaints, whether received via e-mail
or in written form from the customer,
are reported to the NYSE in compliance

with NYSE Rule 351(d); and (5) prohibit
employees’ use of electronic
communications to the public unless
the communications are subject to
supervisory and review procedures
developed by the firm.

The Commission believes that these
standards will help to ensure that
broker-dealers adopt effective and
appropriate supervisory procedures. For
example, reviewing at least some of a
registered representative’s
recommendations 23 and providing for
the reporting of customer complaints in
compliance with NYSE Rule 351(d) may
help firms to identify potential sales
practice problems. Similarly,
considering a registered representative’s
complaint and overall disciplinary
history will help to ensure that broker-
dealers implement supervisory
procedures appropriate for each
representative. In this regard, the
Commission would expect a broker-
dealer to consider providing heightened
supervision for a registered
representative with a history or pattern
of customer complaints, disciplinary
actions or arbitrations.24 Moreover, the
Commission notes that the requirements
specified in NYSE Rule 342 and in the
Information Memo are minimum
requirements; the Commission expects
each broker-dealer to implement any
additional procedures the broker-dealer
believes are necessary to provide
appropriate supervision of all of its
associated persons.

The Commission believes that several
requirements specific to electronic
communications will further help to
ensure that firms adopt appropriate
supervisory procedures. In this regard,
the Commission notes that the
Information Memo provides that a firm’s
policies and procedures must prohibit

23With regard to recommendations, the
Commission notes that NYSE Rule 472.40,
“Specific Standards for Communications,” requires,
among other things, that a recommendation have a
basis which can be substantiated as reasonable and
that members make certain disclosures when
making recommendations. Regardless of the
supervisory procedures a broker-dealer adopts, the
broker-dealer must continue to ensure compliance
with NYSE Rule 472.40.

24 Similarly, the Joint Sweep Report stated that
“[flirms that hire registered persons that have a
history or pattern of customer complaints,
disciplinary actions, or arbitrations are responsible
for imposing close supervision over these persons.
‘Normal’ supervision is simply not enough; firms
must craft special supervisory procedures tailored
to the individual representatives.” See Joint Sweep
Report, supra note 21, at iv. See also NASD Notice
to Members 97-19 (firm that hires a registered
representative with a recent history of customer
complaints, final disciplinary actions involving
sales practice abuse or other customer harm, or
adverse arbitration decisions should determine if it
is necessary to develop and implement special
supervisory procedures tailored to the individual
registered representative).

registered representatives’ and other
employees’ use of electronic
communications to the public unless
those communications are subject to
supervisory and review procedures
developed by the firm. The NYSE
Information Memo also states that the
Exchange expects members to prohibit
communications with the public from
employees’ home computers or through
third party computer systems unless the
firm is capable of monitoring the
communications.

The Commission believes that the
provisions for review of incoming
correspondence also are designed to
protect investors. In this regard, the
Commission notes that the NYSE
amended its proposal to adopt
Interpretation 342.16/04 in the NYSE
Interpretation Handbook, which will
continue to require review of all
incoming non-electronic
correspondence directed to registered
representatives.25 The Commission
believes that this requirement may
provide a broker-dealer with early
notice of sales practice problems and
help to ensure proper handling of
customer funds. Incoming non-
electronic correspondence directed to
associated persons other than registered
representatives, and all incoming
communications in electronic format,
will be subject to the policies and
procedures the firm establishes
pursuant to NYSE Rules 342.16 and
342.17.

The NYSE represents that it will
review members’ procedures and
systems periodically to ensure that they
are reasonable in view of the firm’s
structure, the nature and size of its
business, and its customer base.26 The
Commission expects the NYSE to
monitor closely the policies and
procedures firms adopt pursuant to the
proposal to ensure that they satisfy the
requirements of the NYSE Rules 342.16
and 342.17. In addition, the
Commission expects the NYSE to
review NYSE Rule 342.16 and 342.17 as
it gains experience with the rules and to
consider any necessary revisions,
including additional minimum
requirements for broker-dealers’
communications policies.

The Commission believes that the
NYSE’s proposed amendments to NYSE
Rule 472 are reasonable and consistent
with the Act. Specifically, the
Commission believes that it is
reasonable for the NYSE to amend
NYSE Rule 472(a) to require prior
approval of each advertisement, market

25See Amendment No. 2, supra note 6.
26 See NYSE Information Memorandum, supra
note 7, at 5.
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letter, sales literature, or other similar
communication (rather than any
communication) which is generally
distributed or made available to
customers or the public in order to make
NYSE Rule 472(a) consistent with NYSE
Rule 342, as amended. In addition, the
Commission believes that the NYSE’s
proposal to amend NYSE Rule 472(b) to
provide that research reports must be
approved in advance by a supervisory
analyst will clarify NYSE Rule 472(b)
and ensure that broker-dealers review
research reports in accordance with
NYSE Rule 472(b). The Commission
believes that amendment NYSE Rule
472(c) to provide that the names of
persons who prepared and who
reviewed and approved
communications with the public must
be readily ascertainable from the
retained records, and that the retained
records must be readily available to the
NYSE, will clarify the NYSE’s rule and
facilitate examination of broker-dealers.

Finally, the Commission believes that
it is reasonable for the NYSE to amend
NYSE Rule 440 to indicate that
members must preserve books and
records as required under SEC Rule
17a-3 and comply with the
recordkeeping format, medium and
retention period specified in SEC Rule
17a—427 in order to clarify the
recordkeeping requirements applicable
to broker-dealers.

The Commission finds good cause for
approving Amendment Nos. 2 and 3
prior to the thirtieth day after the date
of publication of notice of filing thereof
in the Federal Register. Amendment
No. 2 is designed to protect investors by
requiring broker-dealers to continue to
review all non-electronic incoming
communications directed to registered
representatives. Amendment No. 3
strengthens the NYSE’s proposal by
incorporating the Information Memo
into the Exchange’s proposal. As
discussed more fully above, the
Information Memo provides additional
requirements and guidelines for broker-
dealers’ supervisory policies.
Accordingly, the Commission believes
that granting accelerated approval of
Amendment Nos. 2 and 3 is appropriate
and consistent with Sections 6(b)(5) and
19(b)(2) of the Act.28

V. Date of Effectiveness of the Proposed
Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to

27 See Amendment No. 1, supra note 3.
2815 U.S.C. §878f(b)(5) and 78s(b)(2).

90 days of such date if it finds such
longer period to be appropriate and
publishes its reason for so finding or (ii)
as to which the self-regulatory
organization consents, the Commission
will:

(a) by order approve such proposed
rule change, or

(b) institute proceedings to determine
whether the proposed rule change
should be disapproved.

VI. Solicitation of Comments

Interested persons are invited to
submit written date, views and
arguments concerning Amendment Nos.
2 and 3. Persons making written
submissions should file six copies
thereof with the Secretary, Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549.
Copies of the submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 Fifth Street, N.W.,
Washington, D.C. Copies of such filing
will also be available for inspection and
copying at the principal office of the
NYSE. All submissions should refer to
the file number SR-NYSE-96-26 and
should be submitted by January 29,
1998.

VII. Conclusion

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,2° that the
proposed rule change (SR-NYSE-96—
26), as amended, is approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.30
Jonathan G. Katz,

Secretary.
[FR Doc. 98-422 Filed 1-7-98; 8:45 am]
BILLING CODE 8010-01-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Trade Policy Staff Committee (TPSC);
Request for Comments Concerning
Compliance With Telecommunications
Trade Agreements

AGENCY: Office of the United States
Trade Representative.

2915 U.S.C. § 78s(b)(2).
3017 CFR 200.30-3(a)(12).

ACTION: Notice of Request for Public
Comments.

SUMMARY: Pursuant to Section 1377 of
the Omnibus Trade and
Competitiveness Act of 1988, (19 U.S.C.
§3107), the Office of the United States
Trade Representative (USTR) seeks
comments on the operation and
effectiveness of telecommunications
trade agreements with Japan, Canada,
Mexico, Korea, and Taiwan and on
implementation of the World Trade
Organization (WTO) Basic
Telecommunications Agreement (the
Fourth Protocol to the WTO General
Agreement on Trade in Services).
Section 1377 requires USTR to conduct
an annual review of
telecommunications trade agreements
and to determine whether any country
is not in compliance with the terms of
such agreements or otherwise denies
“mutually advantageous market
opportunities” to U.S.
telecommunications products and
services. The USTR will conclude the
review on March 31, 1997.
DATES: Submissions must be received on
or before February 6, 1997 with respect
to telecommunications trade agreements
with Japan, Canada, Mexico, Korea, and
Taiwan, and on or before February 16,
1997 with respect to the WTO Basic
Telecommunications Agreement.
ADDRESSES: Comments must be
submitted to the Executive Secretary,
Trade Policy Staff Committee, Office of
the United States Trade Representative,
600 17th Street, N.W., Washington, D.C.
20508.
FOR FURTHER INFORMATION CONTACT:
Jonathan McHale (202-395-5656),
Office of Industry or Joanna MciIntosh
(202—-395-7203), Office of the General
Counsel, Office of the U.S. Trade
Representative, 600 17th Street, NW,
Washington, D.C. 20508.
SUPPLEMENTARY INFORMATION: Section
1377 of the Omnibus Trade and
Competitiveness Act of 1988, (19 U.S.C.
§3107), requires USTR to review
annually the operation and effectiveness
of all trade agreements regarding
telecommunications products and
services that are in force with respect to
the United States. The purpose of the
review is to determine whether any act,
policy or practice of a country that has
entered into a telecommunications trade
agreement is not in compliance with the
terms of such agreement, or otherwise
denies to U.S. firms, within the context
of the terms of such agreements,
mutually advantageous market
opportunities.

Specifically, for the current review,
USTR seeks information on whether:
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(1) Japan, Canada, Mexico, Korea, and
Taiwan have failed to comply with their
commitments under bilateral
agreements or the North American Free
Trade Agreement (NAFTA);

(2) Any WTO member countries that
have accepted the WTO Basic
Telecommunications Agreement have
failed to take steps to ensure compliance
with commitments that will take effect
when this agreement enters into force;

(3) Any of these countries otherwise
have denied, within the context of the
terms of these agreements, mutually
advantageous market opportunities to
U.S. firms; and

(4) Levels of trade conform with the
levels that would be expected based on
these agreements.

In addition, the USTR seeks relevant
information on the underlying
competitiveness of U.S. providers of
telecommunications products and
services.

Japan—-Bilateral Procurement
Agreement

The United States has two
telecommunications procurement
agreements with the Government of
Japan. The first, the Nippon Telegraph
and Telephone (NTT) agreement, is
designed to ensure that the majority
government-owned, dominant
telecommunications provider in Japan
employs open, non-discriminatory and
transparent procedures in procuring
telecommunications products. On
September 30, 1997 this agreement was
extended and improved. NTT agreed to
improve its procurement procedures by
providing greater transparency,
additional procurement data, better
access to technical information, and a
stronger commitment to international
standards.

The second procurement agreement is
the 1994 U.S.-Japan Public Sector
Procurement Agreement on
Telecommunications Products and
Services. Under this agreement, Japan
introduced procedures addressing;
enhanced participation by foreign
suppliers in pre-solicitation
development and specification-drafting
for large-scale telecommunications
procurements; transparent and non-
discriminatory award criteria that
include greatest overall value for
procurement decisions; decreased sole
sourcing; and the establishment of an
effective bid protest mechanism. Based
on provisions of the Public Sector
Procurement agreement, Japan agreed in
March 1997 to issue a new tender for a
major telecommunications system being
procured by the National Police Agency.
This procurement, which has not yet
been awarded, is being monitored

closely to ensure that it is transparent
and non-discriminatory.

The USTR seeks information
regarding any difficulties that U.S.
telecommunications product and
service providers are encountering
selling in Japan under the terms of these
two telecommunications procurement
agreements. Specifically, we seek
evidence of practices such as: favoring
traditional suppliers despite
competitive foreign alternatives; failing
to provide adequate access to necessary
technical information; using non-
transparent criteria to evaluate
proposals and bids and award
procurements; and relying on
proprietary standards where
international standards exist.

Japan—Additional
Telecommunications Trade Agreements

The United States has a number of
additional telecommunications trade
agreements with Japan, including
commitments made under the Market
Opening Sector Specific (MOSS)
process from 1985 to 1988, and a series
of agreements on: international value-
added network services (IVANS) (1990—-
91); open government procurement of
all satellites, except for government
research and development (R&D)
satellites (1990); network channel
terminating equipment (NCTE) (1990);
and cellular and third-party radio
systems (1989).

The USTR seeks information
regarding any difficulties that U.S.
telecommunications product and
service providers are encountering
selling in Japan based on non-
compliance with these agreements.

Canada and Mexico

Several chapters of the NAFTA
include market liberalization
commitments that benefit trade in the
telecommunications sector: Chapter
11—investment; Chapter 12—services;
and Chapter 13—telecommunication.
Chapter 13 includes commitments
relating to access to and use of public
telecommunications networks,
conditions for providing enhanced
services, equipment approval processes
and associated telecommunications
standards issues, and general
competitive safeguards. The NAFTA
also requires tariff reductions for
telecommunications equipment.

The USTR’s March 31, 1996 review
found Mexico to be in hon-compliance
regarding its obligation to accept test
data for product safety of
telecommunications products. On April
18, 1997, the U.S. and Mexico
concluded an agreement to permit U.S.
laboratories to establish relationships

with counterpart Mexican laboratories
for the purpose of testing
telecommunications products to
Mexican product safety requirements.
From January 1, 1998, broader
conformity assessment obligations
under the NAFTA will come into effect
and U.S. laboratories and certification
bodies will be eligible to apply for
accreditation to test (and in some cases
certify) telecommunications equipment
to Mexican standards—for product
safety, terminal attachment, and other
mandatory and voluntary standards.

The USTR seeks information
regarding any difficulties that U.S.
telecommunications product and
service providers are encountering
selling in Canada or Mexico based on
noncompliance with the NAFTA, and,
in particular, any difficulties with
Mexico relating to testing and
certification of telecommunications
products and accreditation of test labs
and certification bodies.

Korea

The United States has agreements
with Korea to address barriers to U.S.
telecommunications product and
services providers in the areas of
protection of intellectual property rights
(IPR), type approval of
telecommunications equipment,
transparent standard-setting processes
and non-discriminatory access to the
government-owned Korea
Telecommunications’s procurement of
telecommunications products.

On August 11, 1997, the USTR
revoked Korea’s identification as a
priority foreign country under Section
1374 of the Omnibus Trade and
Competitiveness Act of 1998, which had
been in place since July 1996. USTR
concluded that Korea had taken
adequate steps to address market access
barriers, which included Korean
Government interference with
procurement by private
telecommunications service providers,
lack of liberalization of foreign
investment in telecommunications
service providers, discriminatory and
non-transparent licensing and
regulation of telecommunications
service providers, ineffective
competition policies for
telecommunications service providers,
high tariffs on telecommunications and
information technology products, and
discriminatory customs procedures for
such products.

The USTR seeks information
regarding any difficulties that U.S.
telecommunications product and
service providers are encountering
selling in Korea based on
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noncompliance with these
commitments.

Taiwan

In July 1996, the American Institute in
Taiwan, on behalf of the Office of the
United States Trade Representative,
concluded an agreement with the
Taiwan authorities on the licensing and
provision of wireless services through
the establishment of a competitive,
transparent and fair wireless market in
Taiwan.

Specifically, the Directorate General
of Telecommunication (DGT) and the
Taipei Economic and Cultural
Representative Office confirmed that:
the telecommunication regulatory
function and telecommunications
service provider function have been
entirely separated: DGT would initiate
procedures to remove the profit cap and
draft a new formula for tariff schedules;
interconnection agreements between
wireless operators and Chunghwa
Telecommunications Co. (CUT) would
be cost-based, transparent, unbundled
and non-discriminatory and that the
terms of such agreements publicly
available; DGT would not permit cross-
subsidization between CUT’s fixed-line
and wireless operations; DGT would
relax the debt/equity ratio for wireless
bidders and not restrict a bidder from
obtaining all three regional licenses,
subject to the policy that an island-wide
licensee is not eligible for a regional
license; and DGT would remove
unauthorized spectrum users. DGT also
agreed to review foreign ownership
limitations.

The USTR seeks information
regarding any difficulties the U.S.
telecommunications service providers
are encountering to provide wireless
services in Taiwan based on
noncompliance with these
commitments.

WTO Basic Telecommunications
Agreement

On February 15, 1997, seventy
parties—69 territorial entities and the
EU—committed to opening up their
markets for basic telecommunications
services by concluding the WTO Basic
Telecommunications Agreement. So far,
55 WTO member countries which are
parties to the agreement have accepted
the agreement and the remaining fifteen
have given their assurances that they
intend to complete their acceptances of
the agreement as soon as possible.

The agreement encompasses
commitments in three main areas:
market access, investment, and pro-
competitive regulatory principles. For
countries making full commitments,
market access commitments open the

local, long-distance and international
service markets through any means of
network technology, either on a
facilities basis or through resale of
existing network capacity. Investment
commitments ensure that companies
can acquire, establish or hold a
significant stake in telecommunications
companies. The pro-competitive
regulatory principles, incorporated in
WTO Members’ schedules, commit
members to establish a regulatory body
independent of any carrier; to guarantee
that former monopolies will provide
interconnection to their networks at
non-discriminatory, cost-oriented
prices; to maintain measures to prevent
anti-competitive practices such as cross-
subsidization; and to mandate
transparency of government regulations
and licensing. Some members have
staged implementation of these
commitments over several years.
Summaries of each member’s
commitments are available on the WTO
web site, at www.wto.org.

The Basic Telecom Agreement was to
enter into force on January 1, 1998.
However, since fifteen signatories to the
agreement have not yet offered their
final acceptances, WTO members will
meet in January to decide on the date of
entry into force of this agreement.

The USTR seeks information on
whether any parties to this agreement
have not made the necessary legislative
or regulatory changes to satisfy the
commitments that will come into effect
in 1998 under the agreement, or are
permitting practices in their markets
inconsistent with these commitments.

Public Comment: Requirements for
Submissions

Comments must be in English and
provided in 15 copies to: Gloria Blue,
Executive Secretary, Trade Policy Staff
Committee, Office of the U.S. Trade
Representative, 600 17th Street, NW.,
Washington, D.C. 20508. Comments,
except for business confidential
information, will be available for public
inspection by appointment in the USTR
Reading Room, Room 101, Monday
through Friday, 10:00 a.m. to 12:00
noon and 1:00 p.m. to 4:00 p.m. For an
appointment, call Brenda Webb at 202—
395-6186.

Business confidential information
will be subject to the requirements of 15
CFR 2003.6. Any business confidential
information must be clearly marked as
such on the cover letter or page and
each succeeding page, and must be
accompanied by a non-confidential
summary thereof. The nonconfidential

summary will be placed in the file that
is open to public inspection.
Gordana Earp,

Acting Assistant United States Trade
Representative for Industry.

[FR Doc. 98-206 Filed 1-7-98; 8:45 am]
BILLING CODE 3190-01-M

DEPARTMENT OF TRANSPORTATION

Coast Guard
[CGD 97-024]

National Preparedness for Response
Exercise Program (PREP)

AGENCY: Coast Guard, DOT.

ACTION: Request for comments on PREP
triennial exercise schedule for 1998,
1999, and 2000.

SUMMARY: Coast Guard, the
Environmental Protection Agency
(EPA), the Research and Special
Programs Administration (RSPA) and
the Minerals Management Service
(MMS), in concert with the states, the
oil industry and concerned citizens,
developed the Preparedness for
Response Exercise Program (PREP). This
notice announces the PREP triennial
cycle, 1998-2000, requests comments
from the public, and requests industry
participants to volunteer for scheduled
PREP area exercises.

DATES: Comments are due at Coast
Guard Headquarters no later than March
1, 1998.

ADDRESSES: You may mail comments to:
Ms. Karen Sahatjian, US Coast Guard,
Office of Response, (G-MOR-2), 2100
2nd Street SW, Washington, DC 20593.
FOR FURTHER INFORMATION CONTACT:

For general information regarding the
PREP program and the schedule, contact
Ms. Karen Sahatjian, Marine Safety and
Environmental Protection Directorate,
Office of Response, (G-MOR-2), (202)
267-2850.

SUPPLEMENTARY INFORMATION: The
following information describes how to
obtain copies of documents available to
the public. The PREP Area exercise
schedule and exercise design manual
are available on the internet at http://
www.dot.gov/dotinfo/uscg/hg/g-m/
gmhome.htm (see oil response). To
obtain a hard copy of the exercise
design manual, contact Ms. Melanie
Barber at the Research and Special
Programs Administration, Office of
Pipeline Safety, at (202)366-4560. The
1994 PREP Guidelines and Training
Elements are available at no cost by
writing or faxing the TASC Dept
Warehouse, 3341 Q 75th Avenue,
Landover, MD 20785, fax: 301-386—
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5394. The stock numbers of each
manual are: PREP Guidelines—USCG—
X0191; the Training Reference—USCG—
X0188. Please indicate the quantity
when ordering. Quantities are limited to
10 per order.

On August 6-7, 1997, the USCG, EPA,
MMS, and OPS conducted a public
workshop to review the PREP. The
summary of the public workshop was
mailed to all the participants, The
summary is available on the internet at
http://www/dot.gov/dotinfo/uscg/hqg/g-
m/gmhome/htm. Although numerous
issues were discussed, the workshop
participants suggested the federal
agencies not revise the PREP
Guidelines, August 1994. The workshop
participants did agree that the
guidelines should be reviewed in 12-18
months during another public
workshop.

Background Information

The Coast Guard, EPA, RSPA and
MMS developed the National
Preparedness for Response Exercise
Program (PREP) to provide guidelines
for compliance with the Oil Pollution

Act of 1990 (OPA 90) pollution response
exercise requirements (33 U.S.C.
1321(j)). OPA 90 requires periodic
unannounced drills. See 33 U.S.C.
1321(j)(7). However, the working group
(comprised of Coast Guard, EPA, RSPA,
MMS, state representatives, and
industry representatives) determined
that the PREP Guidelines should also
include announced drills. See 33 CFR
1055(a)(5) and 155.1060(c), and 40 CFR
112. The guiding principles for PREP
distinguish between internal and
external exercises. Internal exercises are
conducted within the plan holder’s
organization. External exercises extend
beyond the plan holder’s organization to
involve other members of the response
community. External exercises are
separated into two categories: (1) Area
exercises, and (2) Government-initiated
unannounced exercises. These exercises
are designed to evaluate the entire
response mechanism in a given area to
ensure adequate pollution response
preparedness.

Since 1994, the USCG, EPA, MMS,
and OPS have published a triennial
schedule of Area exercises. In short, the

Area exercises involve the entire
response community (Federal, State,
local, and industry participants) and
therefore, require more extensive
planning than other oil spill response
exercises. The PREP Guidelines describe
all of these exercises in more detail.
This notice announces the next triennial
schedule of Area Exercises. Some
exercises are scheduled with industry
participants, but where participants
have not been listed, the USCG and DPA
request volunteers.

If a company wants to volunteer for
an Area exercise, a company
representative may call either the Coast
Guard or EPA On-Scene Coordinator
(OSC) where the exercise is scheduled.
Alternatively, if a company is interested
in participating in an exercise where
Coast Guard is the OSC, a representative
may call Ms. Karen Sahatjian and she
can facilitate scheduling the volunteer.
Although either method will provide
the same result, contact at the local
level, with the OSC, is preferred.

The following is the revised PREP
schedule for calendar years 1998, 1999,
and 2000.

PREP SCHEDULE GOVERNMENT-LED AREA EXERCISES

Area Agency Date/Qtrt Participant

1998
Guam Area (MSO GUAM OSC) ...ccvieiiiiieeiiiie et ee et et e st e e b s e e e snre e e snr e e s annneeenneas CG i 2/10-12 | Shell
San Diego, CA Area (MSO San DIiego OSC) ......ooiiiiieiiiiieeiiiee et CG .. 4/14-16 | J&S
Morgan City Area (MSO Morgan City OSC) ......oioiuiiiiiiiieniiee ettt e e iee e saee e CG w/MMS ... 6/3-5
EPA Region VII Area (EPA OSC) ...ceiiiiiiiiieieeieee ettt ettt EPA ..o 8/18-20
Long Island Sound Area (COTP Long Island SouNnd) .........ccccoiiiiiiiiieniiieeeeee e CG .. 9/23-24
Savannah Area (MSO Savannah) ..........ccoceiiiiiiiiiiie e CG i, 12/15-17

1999
LA/LB North Area, (MSO LA/LB OSC) ..icccieeiiiieeiite e et e estee e sivee e seae e e snaee e e ntaaaesaeeeannnaeesnnneens 2/8-12
Boston Area (MSO Boston OSC) ............... 4/5-9
Providence Area (MSO Providence OSC) .. 6/7-11
EPA Region VI (EPA OSC) .....ccccoovvvvvennnnn. 8/2—6
Buffalo, NY Area (MSO Buffalo OSC) ..........c...... 9/20-24
Virginia Coastal Area (MSO Hampton Rds OSC) 12/6-10

2000
North Coast Area (MSO San Francisco OSC) ..... 2/7-11
Florida Panhandle Area (MSO Mobile OSC) ........ 4/10-14
Houston/Galveston Area (MSO Houston OSC) .... 6/12-16
EPA Region IX (EPA OSC) ...cccoovvvviirieiiieeiee 8/14-18
Western Lake Erie Area (MSO Toled0 OSC) ....cccueiiiiiiieiiiieeriiee et 9/18-22
NE North Carolina Area (MSO Hampton Roads OSC) 12/8-11

PREP SCHEDULE—INDUSTRY-LED EXERCISES
Area Ind Date/Qtr Lead

New York, NY Area (COTP NY OSC) ..ccoccuieeiiiieeiiiie it siee ettt e et e e e nne e snee e Vi OMI Corp
Southern Coastal NC Area (MSO WilmINGton OSC) ......cocoiiiiiiiiiiiiiiiiciieenet e Voo
San Francisco Bay & Delta Region Area (MSO San FranciSCo OSC) ......ccccccvveeiiieeenineenninn. f(mtr) ...
Cleveland, OH Area (MSO Cleveland OSC) .......ccccieiiiiiiiiiiieiie ettt f(mtr) ...
EPA Region V Area (EPA OSC) ....oooiiiiiiiiiieieiiee e snee s sinee s ssnneeesnneesnnneens | P eeeninnens
Saulte Ste. Marie, MI Area (COTP Saulte Ste. Marie OSC) ......cccocveiieiiiiniiiiiesie e f(mtr) ...
South Texas Coastal Zone Area (MSO Corpus Christi OSC) ......ccceeviveeiiiieeiiiee e f(mtr)
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PREP SCHEDULE—INDUSTRY-LED EXERCISES—Continued

Area

Ind Date/Qtr Lead

Maryland Coastal Area (COTP Baltimore OSC)

SW Louisiana/SE Texas Area (MSO Port Arthur OSC) ...

Puget Sound Area (MSO Puget Sound)
EPA Region | Area (EPA OSC)
LA/LB South Area (MSO LA/LB OSC) ....
Chicago Area (MSO Chicago OSC)

Alabama/Mississippi Area (MSO Mobile OSC) ..

South Florida Area (MSO Miami OSC)
Portland, OR Area (MSO Portland OSC) ...
EPA Region VIII (EPA OSC)
Hawaii/Samoa Area (MSO Honolulu OSC)
Central Coast Area (MSO San Francisco OSC)

Eastern Wisconsin Area (MSO Milwaukee Area) .

EPA Region Oceania Area (EPA OSC)

Maine & New Hampshire Area (MSO Portland OSC)

EPA Region Il Area (EPA Caribbean OSC)
Prince William Sound Area (MSO Valdez OSC)

Western Alaska Area (MSO Anchorage OSC) ..

Tampa, FL Area (MSO Tampa OSC)

ettt ettt neeaneen V.
f(mtr).
f(nonmtr).
............................................................... V.
f(nonmtr)
f

Caribbean Area (MSO San Juan OSC)
EPA Region Il Area (EPA OSC)
Duluth-Superior Area (MSO Duluth OSC)
Jacksonville Area (MSO Jacksonville OSC)
EPA Region IX Oceania (EPA OSC)
New Orleans Area (MSO New Orleans OSC)

Commonwealth of N. Mariannas Islands Area (MSO Guam OSC) ...

EPA Alaska Area (EPA OSC)
EPA Region IV Area (EPA OSC) ..
Detroit Area (MSO Detroit OSC) ...
EPA Region IX Area (EPA OSC)
Southeast Alaska Area (MSO Juneau OSC) ....
Philadelphia Area (MSO Philadelphia OSC)
Charleston Area (MSO Charleston OSC)
EPA Region Il (EPA OSC)

f(nonmtr) ...
f(nonmtr) ....
f(mtr)

1Quarters: 1 (Jan—March); 2 (April-June); 3 (July—Sept); 4 (Oct-Dec).
2|ndustry: v-vessel; f(mtr)-marine transportation-related facility; f(honmtr)-nonmarine transportation-related facility; p-pipeline.

Dated: December 23, 1997.
Joseph J. Angelo,

Acting Assistant Commandant for Marine
Safety and Environmental Protection.

[FR Doc. 98-451 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
[Summary Notice No. PE-97-65]

Petitions for Exemption: Summary of
Petitions Received and Dispositions of
Petitions Issued

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of petitions for
exemption received and of dispositions
of prior petitions.

SUMMARY: Pursuant to FAA’s rulemaking
provisions governing the application,

processing, and disposition of petitions
for exemption (14 CFR Part 11), this
notice contains a summary of certain
petitions seeking relief from specified
requirements of the Federal Aviation
Regulations (14 CFR Chapter 1),
dispositions of certain petitions
previously received, and corrections.
The purpose of this notice is to improve
the public’s awareness of, and
participation in, this aspect of FAA’s
regulatory activities. Neither publication
of this Notice nor the inclusion or
omission of information in the summary
is intended to affect the legal status of
any petition of its final disposition.

DATES: Comments or petitions received
must identify the petition docket
number involved and must be received
on or before January 28, 1998.

ADDRESSES: Send comments on any
petition in triplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn: Rule Docket (AGC—

200), Petition Docket No.
, 800 Independence
Avenue, SW., Washington, D.C. 20591.

Comments may also be sent
electronically to the following internet
address: 9-NPRM-CMNTS@faa.dot.gov.

The petition, any comments received,
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-200), Room 915G,
FAA Headquarters Building (FOB 10A),
800 Independence Avenue, SW.,
Washington, D.C. 20591; telephone
(202) 267-3132.

FOR FURTHER INFORMATION CONTACT:
Heather Thorson (202) 2677470 or
Angela Anderson (202) 267-9681 Office
of Rulemaking (ARM-1), Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591.

This notice is published pursuant to
paragraphs (c), (e), and (g) of §11.27 of
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Part 11 of the Federal Aviation
Regulations (14 CFR Part 11).

Issued in Washington, D.C., on January 2,
1998.
Donald P. Byrne,
Assistant Chief Counsel for Regulations.

Petitions for Exemption

Docket No.: 29042.

Petitioner: Schwartz Engineering
Company.

Regulations Affected: 25.807(d)(7).

Description of Petition: Schwartz
Engineering Company requested an
exemption from the requirements of
25.807(d)(7) of the FAR to permit a
privately owned, executive configured
757-24QER, S/N 28463, N-757MA,
carrying 41 passengers and a crew of 6
to have more than 60 feet between exit
doors. On December 18, 1997, a
Temporary Grant of Exemption (No.
6710) was issued to Schwartz
Engineering from these requirements.
Comments are invited on making this a
permanent grant.

Docket No.: 29098.

Petitioner: American Eagle Airlines.

Regulations Affected: 25.562(c)(5).

Description of Petition: American
Eagle Airlines requests a temporary
partial exemption from the requirements
of 14 CFR §25.562(c)(5) for the Head
Injury Criteria (HIC) with respect to the
front row seats and the emergency row
exit seats on Embraer EMB-145, a
regional jet.

Dispositions of Petitions

Docket No.: 28946.

Petitioner: Construcciones
Aeronauticas, S.A.

Sections of the FAR Affected: 14 CFR
25.571(e)(1), Amendment 25-72.

Description of Relief Sought/
Disposition: To permit certification of
the CASA C-295 airplane using Vc at
sea level, or .85 Vc at 8,000 ft.,
whichever is greater.

Grant, December 12, 1997, Exemption
No. 6708.

Docket No.: 25559.

Petitioner: Aerospace Industries
Association of America, Inc.

Sections of the FAR Affected: 14 CFR
21.182(a) and 45.11(a).

Description of Relief Sought/
Disposition: To permit aircraft
manufacturers to manufacture aircraft
for the use in operations conducted
under 14 CFR part 121 or part 127 or for
commuter air carrier operations (as
defined in 14 CFR part 135 or Special
Federal Aviation Regulation 38-2) and
for the export without installing an
identification plate during the
production phase of the exterior of those
aircraft.

Grant, December 23, 1997, Exemption
No. 4913E.

Docket No.: 21780.

Petitioner: Civil Air Patrol, Inc.

Sections of the FAR Affected: 14 CFR
61.118.

Description of Relief Sought/
Disposition: To permit members of Civil
Air Patrol (CAP) who are private pilots
to continue to receive reimbursement
for fuel, oil, and maintenance costs that
are directly related to the performance
of official CAP missions.

Denial, December 12, 1997,
Exemption No. 6711.

Docket No.: 29103.

Petitioner: ERA Helicopter, Inc.

Sections of the FAR Affected: 14 CFR
135.152(a).

Description of Relief Sought/
Disposition: To permit ERA to operate
three Sikorsky Model S—-61N (S-61)
helicopters, registration N561EH, Serial
Number 61471, Serial Number 61808,
and Serial Number 61257, currently
owned by ERA, without those
helicopters being equipped with an
approved digital flight data recorder.

Grant, December 23, 1997, Exemption
No. 6712.

Docket No.: 28905.

Petitioner: Petroleum Helicopters, Inc.

Sections of the FAR Affected: 14 CFR
135.152(a).

Description of Relief Sought/
Disposition: To permit Petroleum
Helicopters, Inc. (PHI), to place two Bell
214ST helicopters (Registration Nos.
N59805 and N59806, Serial Nos. 28141
and 28140 respectively) and one Bell
412SP helicopter (Registration No.
N142PH, Serial No. 33150) on PHI’s
Operations Specifications and to operate
those aircraft in nonscheduled part 135
operations until August 18, 2001,
without a digital flight data recorder
installed in each of those aircraft.

Grant, December 24, 1997, Exemption
No. 6713.

Docket No.: 28855.

Petitioner: Offshore Logistics, Inc.

Sections of the FAR Affected: 14 CFR
135.152(a).

Description of Relief Sought/
Disposition: To permit Offshore to
operate certain multiengine, turbine-
powered rotorcraft with seating
configurations of 10 to 19 seats,
excluding any required crewmember
seat, that were brought onto the U.S.
register after, or were registered outside
the U.S. and added to Offshore’s
Operations Specifications after August
18, 1997, without an approved digital
flight data recorder.

Grant, December 29, 1997, Exemption
No. 6714.

Docket No.: 28289.

Petitioner: Carver Aero, Inc.

Sections of the FAR Affected: 14 CFR
135.143(c)(2).

Description of Relief Sought/
Disposition: To permit Carver to operate
its Piper Aztec (Registration No.
N561CA, Serial No. 27—7754005) and its
Beechcraft Queen Air (Registration No.
N566CA, Serial No. LJ-184) without a
TSO-C112 (Mode S) transponder
installed.

Grant, December 29, 1997, Exemption
No. 6229A.

[FR Doc. 98-453 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

RTCA Special Committee 192; National
Airspace Review Planning and
Analysis

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92-463, 5 U.S.C. Appendix 2), notice
is hereby given for the Special
Committee 192 meeting to be held
January 21-22, 1998, starting at 9:00
a.m. The meeting will be held at the
FAA Western-Pacific Regional
Headquarters, 1500 Aviation Boulevard,
Hawthorne, CA 90261. The FAA contact
is Ms. Yvette Evans, at (310) 725-6608
(phone).

The agenda will be as follows: January
21: (1) Plenary Session (9:00-10:00
a.m.): (a) Chairman’s Introductory
Remarks; (b) Approval of Proposed
Meeting Agenda; (c) Review and
Approval of Summary of the Previous
Meeting; (2) Report from Design and
Infrastructure Work Group; (3) Report
from Modeling and Measurement Work
Group; (4) Identify Work Group Actions.
January 22: (5) Plenary Session (9:00—
9:30 a.m.): Summarize Work Group
Actions; (6) Split Out into Work Groups;
(7) Plenary Session (1:00-5:00 p.m.): (a)
Work Group Summation; (b) Develop
and Recommend Interim Product; (c)
Other Business; (d) Set Agenda for Next
Meeting; (e) Data and Place of Next
Meeting.

Attendance is open to the interested
public but limited to space availability.
With the approval of the chairman,
members of the public may present oral
statements at the meeting. Persons
wishing to present statements or obtain
information should contact the RTCA
Secretariat, 1140 Connecticut Avenue,
N.W., Suite 1020, Washington, DC
20036; (202) 833—-9339 (phone); (202)
833-9434 (fax); or http://www.rtca.org
(web site). Members of the public may
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present a written statement to the
committee at any time.

Issued in Washington, DC, on December
31, 1997.
Janice L. Peters,
Designated Official.
[FR Doc. 98-452 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Notice of Intent to Rule on Application
to Impose and Use the Revenue From
a Passenger Facility Charge (PFC) at
Corpus Christi International Airport,
Corpus Christi, Texas

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of intent to rule on
application.

SUMMARY: The FAA proposes to rule and
invites public comment on the
application to impose and use the
revenue from a PFC at Corpus Christi
International Airport under the
provisions of the Aviation Safety and
Capacity Expansion Act of 1990 (Title
IX of the Omnibus Budget
Reconciliation Act of 1990) (Pub. L.
101-508) and Part 158 of the Federal
Aviation Regulations (14 CFR part 158).
DATES: Comments must be received on
or before February 9, 1998.
ADDRESSES: Comments on this
application may be mailed or delivered
in triplicate copies to the FAA at the
following address: Mr. Ben Guttery,
Federal Aviation Administration,
Southwest Region, Airports Division,
Planning and Programming Branch,
ASW-610D, Fort Worth, Texas 76193—
0610.

In addition, one copy of any
comments submitted to the FAA must
be mailed or delivered to Ms. Bonnie
Allin, Director of Aviation, at the
following address: Ms. Bonnie Allin,
Director of Aviation, City of Corpus
Christi, 1000 International Drive,
Corpus Christi, Texas 78406-1801.

Air carriers and foreign air carriers
may submit copies of the written
comments previously provided to the
Airport under Section 158.23 of part
158.

FOR FURTHER INFORMATION CONTACT:

Mr. Ben Guttery, Federal Aviation
Administration, Southwest Region,
Airports Division, Planning and
Programming Branch, ASW-610D, Fort
Worth, Texas 76193-0610, (817) 222—
5614.

The application may be reviewed in
person at this same location.

SUPPLEMENTARY INFORMATION: The FAA
proposes to rule and invites public
comment on the application to impose
and use the revenue from a PFC at
Corpus Christi International Airport
under the provisions of the Aviation
Safety and Capacity Expansion Act of
1990 (Title IX of the Omnibus Budget
Reconciliation Act of 1990) (Pub. L.
101-508) and part 158 of the Federal
Aviation Regulations (14 CFR part 158).

On December 15, 1997, the FAA
determined that the application to
compose and use the revenue from a
PFC submitted by the Airport was
substantially complete within the
requirements of Section 158.25 of part
158. The FAA will approve or
disapprove the application, in whole or
in part, no later than April 18, 1998.

The following is a brief overview of
the application.

Level of the proposed PFC: $3.00.

Proposed charge effective date: April
1, 1998.

Proposed charge expiration date:
March 1, 2017.

Total estimated PFC revenue:
$33,887,996.00.

PFC application number: 98—02-C—
00—-CRP.

Brief description of proposed projects:

Projects to Impose and Use PFC’S

1. Lighting Control (EMCS)
2. ADA Compliance/Safety
Enhancement
. Canopy Expansion and Enhancement
. Structural Repair to Terminal
Building
. Land Acquisition Environmental
Assessment
. Airport Planning Studies
. Runway 17-35 Rehabilitation
. Runway 13-31 Repairs/Drainage
. Landside Roadway System
Reconstruction
10. Runway 13-31 Extension
Environmental Assessment
11. Airfield Drainage Improvements
12. Airfield Equipment Storage Facility
13. Airfield Lighting Monitoring and
Control System
14. Aircraft Rescue Firefighting (ARFF)
Improvements
15. Commercial Apron Rehabilitation
16. Commercial Apron Expansion
17. Access Control System Replacement
18. Taxiway G Lighting and Paving and
West GA Apron
19. Taxiway F Extension
20. Aircraft Rescue Vehicle
21. Vacuum Sweeper
22. Passenger Lift Device
23. PFC Program Formulation Costs
24. Environmental Assessment
(Stormwater)
Proposed class or classes of air
carriers to be exempted from collecting
PFC’s:

AW

(631

[(e e RN Ne)}

FAR part 135 air charter operators
who operate aircraft with a seating
capacity of less than 10 passengers.

Any person may inspect the
application in person at the FAA office
listed above under FOR FURTHER
INFORMATION CONTACT and at the FAA
regional Airports office located at:
Federal Aviation Administration,
Southwest Region, Airports Division,
Planning and Programming Branch,
ASW-610D, 2601 Meacham Blvd., Fort
Worth, Texas 76137-4298.

In addition, any person may, upon
request, inspect the application, notice
and other documents germane to the
application in person at Corpus Christi
International Airport.

Issued in Fort Worth, Texas on December
16, 1997.

Naomi L. Saunders,

Manager, Airports Division.

[FR Doc. 98-454 Filed 1-7-98; 8:45 am]
BILLING CODE 4910-13-M

UNITED STATES INFORMATION
AGENCY

Foreign Language and Area Studies—
U.S. Students and Scholars; Request
for Proposals

ACTION: Notice; request for proposals.

SUMMARY: The Office of Academic
Programs of the United States
Information Agency’s Bureau of
Educational and Cultural Affairs
announces an open competition for an
assistance award. Public and private
non-profit organizations meeting the
provisions described in IRS regulation
26 CFR 1.501(c) may apply to develop
and administer programs in cooperation
with USIA that will assist U.S. citizens
who are graduate students and
postdoctoral scholars and who have a
new or established interest in North
African, Middle Eastern and South
Asian studies. Activities permitted
under this program include foreign
language training, foreign area studies
and foreign area research for periods
ranging from two to twenty-four months
abroad.

Overall grant-making authority for
this program is contained in the Mutual
Educational and Cultural Exchange Act
of 1961, Pub. L. 87-256, as amended,
also known as the Fulbright-Hays Act.
The purpose of the Act is “to enable the
Government of the United States to
increase mutual understanding between
the people of the United States and the
people of other countries * * *; to
strengthen the ties which unite us with
other nations by demonstrating the
educational and cultural interests,
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developments, and achievements of the
people of the United States and other
nations * * * and thus to assist in the
development of friendly, sympathetic
and peaceful relations between the
United States and the other countries of
the world.”

The funding authority for the program
cited above is provided through the
Near and Middle East Research and
Training Act (Pub. L. 102-138, Section
228 as amended by Pub. L. 103-236,
Section 233).

Programs and projects must conform
with Agency requirements and
guidelines outlined in the Solicitation
Package. USIA projects and programs
are subject to the availability of funds.

For the purpose of this program, the
geographic area refers to the region
consisting of countries and peoples
covered by the Bureau of Near Eastern
and South Asian Affairs of the U.S.
Department of State as of October, 1991,
and Turkey.

Current eligible locales for overseas
research are: Mauritania, Morocco,
Tunisia, Egypt, Israel, the West Bank
and Gaza, Jordan, Syria, Turkey, Saudi
Arabia, Kuwait, United Arab Emirates,
Bahrain, Oman, Oatar, Yemen, Pakistan,
India, Sri Lanka, Bangladesh and Nepal.

Individual NMERTA grantees are
required to provide proof of insurance
to the grant-making organizations before
fellowship funds can be released. Health
and accident, MEDEVAC and
repatriation insurance is strongly
recommended.

Announcement Title and Number

All communications with USIA
concerning this announcement should
refer to the annual NMERTA open
competition. The announcement
number E/AEN-98-01. Please refer to
title and number in all correspondence
or telephone calls to USIA.

Deadline for Proposals

All copies must be received at the
U.S. Information Agency by 5 p.m.
Washington, D.C. time on Friday, March
6, 1998. Faxed documents will not be
accepted, nor will documents
postmarked March 6, 1998 but received
at a later date. It is the responsibility of
each applicant to ensure that proposals
are received by the above deadline.
Grants should begin no earlier than
September 1, 1998 and no later than
September 30, 1998 and end no later
than 24 months thereafter.

FOR FURTHER INFORMATION CONTACT:
Patricia Spann or John Sedlins in the
Academic Exchange Program Division,
North Africa, Middle East and South
Asia branch, E/AEN, Room 212, U.S.
Information Agency, 301 4th Street,

S.W., Washington, D.C. 20547,
telephone number (202) 619-5368, fax
number (202) 205-2466, Internet
address PSPANN@USIA.GOV or
JSEDLINS@USIA.GOV to request a
Solicitation Package containing more
detailed award criteria, required
application forms, and standard
guidelines for preparing proposals,
including specific criteria for
preparation of the proposal budget.

To Download a Solicitation Package
Via Internet. The entire Solicitation
Package may be downloaded from
USIA’s website at http://www.usia.gov/
education/rfps/. Please read all
information before beginning to
download.

To Receive a Solicitation Package Via
Fax on Demand. The entire Solicitation
Package may be received via the
Bureau’s “Grants Information Fax on
Demand System’’, which is accessed by
calling 202/401-7616. Please request a
“Table of Contents” of available
documents when first entering the
system. This will provide order
numbers for items pertaining to this
request for proposals.

Please specify USIA Program
Assistant Patricia Spann on all inquiries
and correspondences. Interested
applicants should read the complete
Federal Register announcement before
sending inquiries or submitting
proposals. Once the RFP deadline has
passed, Agency staff may not discuss
this competition in any way with
applicants until the Bureau proposal
review process has been completed.

Submissions. Applicants must follow
all instructions given in the Solicitation
Package. The original and 7 copies of
the application should be sent to: U.S.
Information Agency, Ref.: E/AEN-98—
01—Annual NMERTA Open
Competition, Office of Grants
Management, E/XE, Room 326, 301 4th
Street, S.W., Washington, D.C. 20547.

Applicants must also submit the
“Executive Summary’ and “‘Proposal
Narrative’ sections of the proposal on a
3.5” diskette, formatted for DOS. This
material must be provided in ASCII text
(DOS) format with a maximum line
length of 65 characters. USIA will
transmit these files electronically to
USIS posts overseas for their review,
with the goal of reducing the time it
takes to get posts’ comments for the
Agency’s grants review process.

Diversity, Freedom and Democracy
Guidelines. Pursuant to the Bureau’s
authorizing legislation, programs must
maintain a non-political character and
should be balanced and representative
of the diversity of American political,
social, and cultural life. “Diversity”
should be interpreted in the broadest

sense and encompass differences
including, but not limited to ethnicity,
race, gender, religion, geographic
location, socio-economic status, and
physical challenges. Applicants are
strongly encouraged to adhere to the
advancement of this principle both in
program administration and in program
content. Please refer to the review
criteria under the “‘Support for
Diversity” section for specific
suggestions on incorporating diversity
into the total proposal. Public Law 104—
319 provides that “in carrying out
programs of educational and cultural
exchange in countries whose people do
not fully enjoy freedom and
democracy”’, USIA “‘shall take
appropriate steps to provide
opportunities for participation in such
programs to human rights and
democracy leaders of such countries.”
Proposals should account for
advancement of this goal in their
program contents, to the full extent
deemed feasible.

SUPPLEMENTARY INFORMATION:
Overview

Pursuant to the Agency’s authorizing
legislation (the Fulbright-Hays Act,
Public Law 87-256), programs must
maintain a non-political character and
should be balanced and representative
of the diversity of American political,
social and cultural life.

Support is offered in two categories.
Organizations may address one or both
categories, but must submit a separate
proposal for each category. Special
emphasis will be given to the social
sciences and humanities.

Category A; Pre-doctoral Students

Organizations that are awarded
funding shall solicit and receive
applications from U.S.-citizen, graduate
students nationwide who seek to
conduct overseas study and research in
the eligible locales listed above. Eligible
fields of study and research shall be
open to students of all disciplines with
a new or established interest in topics
requiring study or research in the
geographic area(s). Eligibility shall be
restricted to applicants who have a
baccalaureate degree and who are
already enrolled in graduate-level
academic programs.

Category B; Postdoctoral Scholars

Organizations that are awarded
funding shall solicit and receive
applications from U.S.-citizen,
postdoctoral scholars nationwide who
seek to conduct overseas study and
research in the eligible locales listed
above. Eligible fields of study and
research shall be open to scholars of all
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disciplines with a new or established
interest in topics requiring study or
research in the geographic area(s).
Eligibility shall be restricted to
applicants who have a Ph.D. and who
have college or university teaching
experience.

In preparing a proposal, organizations
should address the subjects of program
design and scheduling, as well as
program administration. At a minimum,
a successful proposal should clearly
cover publicity, selection process,
orientation for participants, and
logistical and scheduling measures. A
basic plan for post-program follow-up
and evaluation should also be included.
In keeping with the Government
Performance and Results Act of 1993,
proposals should emphasize how
grantee organizations will evaluate the
effectiveness, economy and efficiency of
their programs. Cost-sharing will be
used in the review process as one
measure. The proposal must be
typewritten, double-spaced and may not
exceed twenty (20) pages including
budget attachments.

The Office of Academic Exchanges
strongly recommends that applicants
consult with host country USIS posts
prior to submitting proposals.

Proposed budget: Awards will not
exceed $200,000. Awards to eligible
organizations with less than four years
of experience in conducting
international exchange programs will be
limited to $60,000.

Applicants must submit a
comprehensive, line-item budget based
on the specific guidance in the
Solicitation Package for the entire
program. There must be a summary
budget as well as break-down reflecting
both the administrative budget and the
program budget. For better
understanding or further clarification,
applicants may provide separate sub-
budgets for each program component,
phase, location, or activity in order to
facilitate USIA decisions on funding.

Budget guidelines apply to proposals
submitted in both Category A and B
described above.

Allowable costs for the program
include the following:

(1) round-trip international travel via
an American flag carrier;

(2) domestic travel;

(3) maintenance and per diem;

(4) academic program costs (e.g. book
allowance);

(5) orientation costs;

(6) cultural enrichment costs (e.g.
admissions, tickets, etc.);

(7) U.S.-based administration costs
(e.g. advertisement, recruitment and
selection costs).

Please refer to the Solicitation
Package (the Proposal Submission
Instructions or PSI) for complete budget
guidelines and formatting instructions.

Administrative costs are not to exceed
20 percent of the requested budget.

Competition for USIA funding
support is keen. Cost-sharing at a
minimum of 25 percent of the total
project cost is strongly encouraged.

Review Process

USIA will acknowledge receipt of all
proposals and will review them for
technical eligibility. Proposals will be
deemed ineligible if they do not fully
adhere to the guidelines stated herein
and in the Solicitation Package. Eligible
proposals will be forwarded to panels of
USIA officers for advisory review. All
eligible proposals will be reviewed by
the USIA Office of Academic Programs,
as well as by the USIA Office of North
African, Near Eastern, and South Asian
Affairs and the USIA post(s) overseas,
where appropriate. Proposals may be
reviewed by the Office of the General
Counsel or by other Agency elements.
Funding decisions are at the discretion
of the USIA Associate Director for
Educational and Cultural Affairs. Final
technical authority for assistance
awards (grants or cooperative
agreements) resides with the USIA
grants officer.

Review Criteria

Technically eligible applications will
be competitively reviewed according to
the criteria stated below. These criteria
are not rank ordered and all carry equal
weight in the proposal evaluation:

1. Quality of the program idea:
Proposals should exhibit originality,
substance, precision, and relevance to
Agency mission.

2. Program planning/Ability to
achieve program objectives: Detailed
agenda and relevant work plan should
demonstrate substantive undertakings
and logistical capacity. Agenda and plan
should adhere to the program overview
and guidelines described above.
Objectives should be reasonable,
feasible, and flexible. Proposals should
clearly demonstrate how the institution
will meet the program’s objectives and
plan.

3. Multiplier effective/impact:
Proposed programs should strengthen
mutual understanding, including
maximum sharing of information and
establishment of long-term institutional
and individual linkages.

4. Support of Diversity: Proposals
should demonstrate substantive support
of the Bureau’s policy on diversity.
Achievable and relevant features should
be cited in both program administration

(selection of participants, program
venue and program evaluation) and
program content (orientation and wrap-
up sessions, program meetings, resource
materials and follow-on activities).

5. Institutional Capacity/Reputation/
Ability: Proposed personnel and
institutional resources should be
adequate and appropriate to achieve the
program or project’s goals. Proposals
should demonstrate an institutional
record of successful exchange programs,
including responsible fiscal
management and full compliance with
all reporting requirements for past
Agency grants as determined by USIA’s
Office of Contracts. The Agency will
consider the past performance of prior
recipients and the demonstrated
potential of new applicants.

6. Follow-on Activities: Proposals
should provide a plan for continued
follow-on activity (without USIA
support) which ensures that USIA-
supported programs are not isolated
events.

7. Project Evaluation: Proposals
should include a plan to evaluate the
activity’s success, both as the activities
unfold and at the end of the program. A
draft survey questionnaire or other
technique plus description of a
methodology to use to link outcomes to
original project objectives is
recommended. Successful applicants
will be expected to submit intermediate
reports after each project component is
concluded or quarterly, whichever is
less frequent.

8. Cost-effectiveness/Cost-sharing:
The overhead and administrative
components of the proposal, including
salaries and honoraria, should be kept
as low as possible. All other items
should be necessary and appropriate.
Proposals should maximize cost-sharing
through other private sector support as
well as institutional direct funding
contributions.

9. Value to U.S.-Partner Country
Relations: Proposed projects should
receive positive assessments by USIA’s
geographic area desk and overseas
officers of program need, potential
impact, and significance in partner
country(ies).

Notice

The terms and conditions published
in this RFP are binding and may not be
modified by any USIA representative.
Explanatory information provided by
the Agency that contradicts published
language will not be binding. Issuance
of the RFP does not constitute an award
commitment on the part of the
Government. The Agency reserves the
right to reduce, revise, or increase
proposal budgets in accordance with the
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needs of the program and the
availability of funds. Organizations will
be expected to cooperate with USIA in
evaluating their programs under the
principles of the Government
Performance and Results Act of 1993,
which requires federal agencies to
measure and report on the results of
their programs and activities.

Notification

Final awards cannot be made until
funds have been appropriated by
Congress, allocated and committed
through internal USIA procedures.
Awards made will be subject to periodic
reporting and evaluation requirements.

Dated: January 5, 1998.
Robert L. Earle,

Deputy Associate Director for Educational
and Cultural Affairs.

[FR Doc. 98-473 Filed 1-7-98; 8:45 am]
BILLING CODE 8230-01-M

UNITED STATES INSTITUTE OF
PEACE

Sunshine Act Meeting

AGENCY: United States Institute of Peace.

DATE/TIME: Thursday, January 22, 1998,
9:00 a.m.-5:30 p.m.

LOCATION: 1550 M. Street, NW., M Street
Lobby Conference Room, Washington,
DC 20005.

STATUS: Open Session—Portions may be
closed pursuant to Subsection (c) of
Section 552(b) of Title 5, United States
Code, as provided in subsection
1706(h)(3) of the United States Institute
of Peace Act, Public Law 98-525.

AGENDA: January 1998 Board Meeting;
Approval of Minutes of the Eight-second
Meeting (September 18, 1997) of the
Board of Directors; Chairman’s Report;
President’s Report; Committee Reports;
Review of Unsolicited Grant
Applications; Selection of 1999 Essay
Contest Topic; Space Plans; Other
General Issues.

CONTACT: Dr. Sheryl Brown, Director,
Office of Communications, Telephone:
(202) 457-1700.

Dated: January 5, 1998.
Charles E. Nelson,

Vice President for Management and Finance,
United States Institute of Peace.

[FR Doc. 98-528 Filed 1-6-98; 10:03 am]
BILLING CODE 6820-AR-M

UTAH RECLAMATION MITIGATION
AND CONSERVATION COMMISSION

Notice of Availability of the Finding of
No Significant Impact for the
Reconstruction of the Kamas State
Fish Hatchery

AGENCY: The Utah Reclamation
Mitigation and Conservation
Commission (Mitigation Commission).
ACTION: Notice of Availability of the
Finding of No Significant Impact
(FONSI).

SUMMARY: On December 30, 1997,
Michael C. Weland, Executive Director
of the Utah Reclamation Mitigation and
Conservation Commission signed the
Finding of No Significant Impact
(FONSI) which documents the decision
to fund reconstruction of the Kamas
State Fish Hatchery in Summit County,
Utah. The hatchery will be
reconstructed near the city of Kamas as
a fish, wildlife and recreation feature of
the Bonneville Unit of the Central Utah
Project. The Mitigation Commission and
the Utah Division of Wildlife Resources
documented the environmental effects
of reconstructing the hatchery in an
environmental assessment (EA). The
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Draft EA was developed with public
input and the Final EA refined based
upon public comment. The Commission
has found the EA adequate for its
decision to fund the reconstruction of
the Proposed Action and has issued its
FONSI in accordance with the
Commission’s NEPA Rule (43 CFR Part
10010.20).

The hatchery and associated features
to be reconstructed are supported by the
1994 Fish Hatchery Production Plan and
its EA and FONSI (1995) and by the
1997 Draft EA on the revised Fish
Hatchery Production Plan, prepared in
accordance with and in fulfillment of
the Central Utah Project Completion Act
of 1992 (Titles Il through VI of Public
Law 102-575).

Funding the Utah Division of Wildlife
Resources to reconstruct the Kamas
State Fish Hatchery initiates meeting the
sport fish recreation and native fish
recovery and conservation needs
identified in the Fish Hatchery
Production Plan and does so in the least
environmentally damaging manner. Of
the alternatives analyzed under the EA,
the Preferred Alternative, which this
decision implements, enhances
wetlands, reduces fish disease risks,
increases educational opportunities,
decreases effluent total suspended

solids and increases employee and
visitor safety.

The Fish and Wildlife planning aid
letter issued under the authority of the
Fish and Wildlife Coordination Act (48
Stat. 401; as amended, 16 U.S.C. 661 et
seq.) stated that the Fish and Wildlife
Service supported the Preferred
Alternative as it “will increase fish
production, while having little
environmental impact . . .”. Informal
consultation with the U.S. Fish and
Wildlife Service indicated that no
threatened or endangered species are
known to inhabit the hatchery site.
Although a small area of wetlands will
be impacted by construction,
incorporation of enhancement measures
(including restoration of a water source
to historic wetlands) compensates for
these impacts. None of the
environmental impacts of this action are
considered significant or highly
controversial. Certain structures qualify
for listing in the National Register of
Historic Places. These structures (e.g.,
residence, shed) lack structural integrity
and no longer play a useful role in the
hatchery operations. They will be
demolished to allow for the improved
facilities. State and historic preservation
laws require consultation with historic
preservation officials prior to
demolition. This process has been

initiated and qualifying structures have
been documented with a series of
photographs and/or schematic
drawings. This will ensure that the
historic value of these structures is
retained after construction.

The action is related to other potential
future actions, specifically the
improvement or construction of other
State, Federal or Tribal fish hatcheries.
The future construction projects will
require separate NEPA compliance. The
programmatic perspective has been
considered in a separate NEPA
document addressing fish hatchery
improvement throughout the State.

FOR FURTHER INFORMATION CONTACT:
Copies of the FONSI, of the Final EA,
or additional information on matters
related to this Federal Register notice
can be obtained at the address and
telephone number below: Ms. Maureen
Wilson, Project Coordinator, Utah
Reclamation Mitigation and
Conservation Commission, 102 West
500 South, Suite 315 Salt Lake City, UT
84101 Telephone: (801) 524-3146.

Dated: December 31, 1997.
Michael C. Weland,

Executive Director, Utah Reclamation
Mitigation and Conservation Commission.

[FR Doc. 98-447 Filed 1-7-98; 8:45 am]
BILLING CODE 4310-05-P
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DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910 and 1926
[Docket No. H-049]
RIN 1218-AA05

Respiratory Protection

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Final rule; Request for comment
on paperwork requirements.

SUMMARY: This final standard, which
replaces the respiratory protection
standards adopted by OSHA in 1971 (29
CFR 1910.134 and 29 CFR 1926.103),
applies to general industry,
construction, shipyard, longshoring, and
marine terminal workplaces. The
standard requires employers to establish
or maintain a respiratory protection
program to protect their respirator-
wearing employees. The standard
contains requirements for program
administration; worksite-specific
procedures; respirator selection;
employee training; fit testing; medical
evaluation; respirator use; respirator
cleaning, maintenance, and repair; and
other provisions. The final standard also
simplifies respirator requirements for
employers by deleting respiratory
provisions in other OSHA health
standards that duplicate those in the
final standard and revising other
respirator-related provisions to make
them consistent. In addition, the
standard addresses the use of respirators
in Immediately Dangerous to Life or
Health (IDLH) atmospheres, including
interior structural firefighting. During
interior structural firefighting (an IDLH
atmosphere by definition), self-
contained breathing apparatus is
required, and two firefighters must be
on standby to provide assistance or
perform rescue when two firefighters are
inside the burning building.

Based on the record in this
rulemaking and the Agency’s own
experience in enforcing its prior
respiratory protection standards, OSHA
has concluded that compliance with the
final rule will assist employers in
protecting the health of employees
exposed in the course of their work to
airborne contaminants, physical
hazards, and biological agents, and that
the standard is therefore necessary and
appropriate. The final respiratory
protection standard covers an estimated
5 million respirator wearers working in
an estimated 1.3 million workplaces in

the covered sectors. OSHA'’s benefits
analysis predicts that the standard will
prevent many deaths and illnesses
among respirator-wearing employees
every year by protecting them from
exposure to acute and chronic health
hazards. OSHA estimates that
compliance with this standard will avert
hundreds of deaths and thousands of
illnesses annually. The annual costs of
the standard are estimated to be $111
million, or an average of $22 per
covered employee per year.

DATES: The final rule becomes effective
April 8, 1998.

Compliance: Start-up dates for
specific provisions are set forth in
§1910.134(n) of the regulatory text.
However, until the Department of Labor
publishes in the Federal Register the
control numbers assigned by the Office
of Management and Budget (OMB),
affected parties are not required to
comply with the new or revised
information collection requirements
contained in the following paragraphs:
§1910.134(c) written procedures for
selecting respirators, medical
evaluations, fit testing, use of
respirators, maintaining respirators,
training, and periodically evaluating the
effectiveness of the program; (e)(3)—(6)
medical questionnaire, examination,
and information for the physician or
other licensed health care professional
(PLHCP); (f)(1) fit testing; (i)(4) tagging
sorbent beds and filters; and (m)(1)—(2)
and (4) recordkeeping. Publication of
the control numbers notifies the public
that the OMB has approved these
information collection requirements
under the Paperwork Reduction Act of
1995. Although affected parties will not
have to comply with the revised
standard’s information collection
requirements until these have been
approved by OMB, they must comply
with those requirements of 29 CFR
1910.134 (OSHA'’s existing respirator
protection standard) that have already
been approved by the OMB under the
Paperwork Reduction Act. Approved
requirements include the written
program, emergency-use respirator
certification records, and emergency-use
respirator compartment marking.

Comments: Interested parties may
submit comments on the information
collection requirements for this
standard until March 9, 1998.

ADDRESSES: In compliance with 28
U.S.C. 2112(a), the Agency designates
the Associate Solicitor for Occupational
Safety and Health, Office of the
Solicitor, Room S—4004, U.S.
Department of Labor, 200 Constitution
Avenue, N.W., Washington, D.C. 20210,

as the recipient of petitions for review
of the standard.

Comments on the information
collection requirements of this final rule
(see SUPPLEMENTARY INFORMATION) are to
be submitted to the Docket Office,
Docket No. ICR 97-5, U.S. Department
of Labor, Room N-2625, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210, telephone
(202) 219-7894. Written comments
limited to 10 pages or less in length may
also be transmitted by facsimile to (202)
219-5046.

Copies of the referenced information
collection request are available for
inspection and copying in the Docket
Office and will be mailed immediately
to persons who request copies by
telephoning Adrian Corsey at (202) 219—
7075. For electronic copies of the
Respiratory Protection Final Standard
and the Information Collection Request,
contact OSHA’s WebPage on the
Internet at http://www.osha.gov/.

FOR FURTHER INFORMATION CONTACT:
Bonnie Friedman, Director, OSHA
Office of Public Affairs, Room N-3647,
U.S. Department of Labor, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210; Telephone
(202) 219-8148. For additional copies of
this regulation contact: OSHA, Office of
Publications, U.S. Department of Labor,
Room N-3101, 200 Constitution
Avenue, N.W., Washington, D.C. 20210;
Telephone (202) 219-4667.

SUPPLEMENTARY INFORMATION:

1. Collection of Information: Request
for Comment

This final Respiratory Protection
standard contains information
collection requirements that are subject
to review by OMB under the Paperwork
Reduction Act of 1995 (PRA95), 44
U.S.C. 3501 et seq. (see also 5 CFR
1320). PRA95 defines collection of
information to mean, “‘the obtaining,
causing to be obtained, soliciting, or
requiring the disclosure to third parties
or the public of facts or opinions by or
for an agency regardless of form or
format.” [44 U.S.C. § 3502(3)(A)]

The title, the need for and proposed
use of the information, a summary of the
collections of information, description
of the respondents, and frequency of
response required to implement the
required information collection are
described below with an estimate of the
annual cost and reporting burden (as
required by 5 CFR 1320.5 (a)(1)(iv) and
§1320.8 (d)(2)). Included in the estimate
is the time for reviewing instructions,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.
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OSHA invites comments on whether
the proposed collection of information:

¢ Ensures that the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

« Estimates the projected burden
accurately, including whether the
methodology and assumptions used are
valid;

« Enhances the quality, utility, and
clarity of the information to be
collected; and

¢ Minimizes the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological

collection techniques or other forms of
information technology, e.g., permitting
electronic submissions of responses.

Title: Respiratory Protection, 29 CFR
1910.134.

Description: The final Respiratory
Protection standard is an occupational
health standard that will minimize
occupational exposure to toxic
substances. The standard’s information
collection requirements are essential
components that will protect employees
from occupational exposure to these
toxins. The information will be used by
employers and employees to implement
the protection required by the standard.
OSHA will use some of the information
to determine compliance with the
standard.

Respondents: The total number of
respondents for the first year is
1,300,000, and for the second year
1,430,000 (1,300,000 (1st year) plus 10%
(130,000)).

Average Time Per Response: 2.21
hours (this is the result of dividing the
total number of responses (19,767,461)
by the total number of burden hours
(8,926,558)).

Average Time Per Firm: 6.87 hours
(this represents the average time a firm
would need to comply with all of the
information collection provisions,
including the written respiratory
protection program. This is a result of
dividing the total number of burden
hours (8,926,558) by the total number of
firms (1,300,000)).

SUMMARY OF THE COLLECTIONS OF INFORMATION

Information collection reglp?dn%fes reszOo'n%fes Frequency of re- Time per Total 1st year Est(l:rg;ted
requirement Yr 1) (Yr 2) sponse response burden (1st year)
Respiratory Protection Program 1,274,000 26,000 | All Existing Firms | 2 Hours for Small 2,652,000 $60,916,440
1910.134(c). to Update Exist- Firms; 4 Hours
ing Program. for Large Firms.
127,400 2,600 | Initially for New 8 Hours to De-
Employers. velop.
Updates (Every 5 | 30 Minutes for
Years). Small Firms; 1
Hour for Large
Firms.
Questionnaire Administration 5,000,000 575,000 | All Employees Will | 15 Minutes for 740,000 $13,593,800
1910.134(e)(3). Receive in the Employees to
First Year. Complete.
50% of those Re-
ceiving Exams
Will Receive
Follow-up Ques-
tionnaires.
Medical Examinations 1910.134(e)(4) 1,150,000 287,500 | 23% of the Exist- | All Medical Exams 1,021,200 $18,759,444
ing Employees. will Take 1.5
2nd & Recurring Hours to Com-
Yrs—25% of the plete which in-
23% would re- cludes travel
ceive Follow-up time.
Exams.
Information  Provided to PLHCP 1,150,000 287,500 | Dependent on the | 15 Minutes for 170,200 $2,358,972
1910.134(e)(5). Number of Each Employee.
Exams.
Fit Testing 1910.134(f)(1) ..ceocvevvrvenne 4,335,000 4,335,000 | 346,800 Employ- 30 Minutes for 3,780,140 $76,813,315
ees to Receive Employees to
Quantitative Fit be Fitted (Quan-
Tests. titative and
799,640 Employ- Qualitative Fit
ees to Receive Testing).
Qualitative Fit 30 Additional Min-
Tests. utes for Employ-
3,188,560 Employ- ers to Conduct
ees to Receive (Only for In-
In-House Fit House Fit Test-
Tests. ing).
4,335,000 Total
Employees.
Emergency-Use Respirator Marking 0 260,000 | Only New Employ- | 5 Minutes per 0 $0
1910.134(h)(2)(ii)(B). ers E. Emergency-Use
xisting Employers Respirator.
Have Already
Complied (Old
Requirement).
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SUMMARY OF THE COLLECTIONS OF INFORMATION—Continued

: : No. of No. of ! Estimated
Inforrrré%tluci)rrélr(]:q()ellrict|on responses responses Frqugg%eof re- ;I;;np%r;])seé Totzluﬁter)\/ear cost
(Yr1) (Yr 2) (1st year)
Emergency-Use Respirator  Certifi- 671,880 67,200 | Currently, 27,995 | Assuming 2 Per 114,220 $2,098,221
cation 1910.134(h)(3)(iv)(A)&(B). Employers Employer: 10
Using Emer- Minutes (Total
gency-Use Res- Time Per
pirators (1st Month).
Year).
2nd Year = 1st
Year Employers
plus 10%.
Certificate of Analysis of Cylinders 0 0 | All Existing and Provided by Sup- 0 $0
1910.134(i)(4)(i)(B). New Employers. plier, therefore
no burden in-
curred.
Sorbent Beds and Filters 74,181 74,181 | Currently, 24,727 3 Changes Per 5,934 $109,008
1910.134(i)(4)(iii)(B). Compressors in Year, assuming
Use. 5 minutes per
change.
Medical Records 1910.134(m)(1) ........ 1,150,000 287,500 | Dependent on the | 5 Minutes Per Em- 54,464 $754,871
Number of ployee Exam-
Exams. ined.
Fit Testing Records 1910.134(m)(2) .... 4,335,000 4,335,000 | Dependent on the | 5 Minutes Per Fit 348,400 $4,828,824
Number of Fit Test.
Tests.
Employee Access 1910.134(m)(4) ...... 500,000 500,000 | 10% of the Total 5 Minutes per Re- 40,000 $554,400
Number of Em- quest.
ployees.
TOtalS v 19,767,461 | 11,037,481 | oo | e 8,926,558 | $180,787,295

MARGINAL DIFFERENCES IN BURDEN HOURS AND COSTS (I.E., BETWEEN THE EXISTING AN

D REVISED STANDARDS)

inf i lect Curre?t OMB Adiust " 1st yr. burden 2nd & Lecgr-
nformation collection inventory ex- ustment (to : : ring yr. burden :
requirement istiné 1th year only) 1@/65%34 Estimated cost gr)évised Estimated cost
1910.134 ’ 1910.134
Respiratory Protection Program ............... 395,489 2,256,511 2,652,000 $60,916,440 1,570,400 $36,072,088
Questionnaire Administration ......... — 740,000 740,000 $13,593,800 85,100 $1,563,287
Medical Examinations .................... - 1,021,200 1,021,200 $18,759,444 255,300 $4,689,861
Information Provided to PLHCP .... - 170,200 170,200 $2,358,972 42,550 $589,743
Fit Testing ....ccccooveveeiininiciinee - 3,780,140 3,780,140 $76,813,315 3,780,140 $76,813,315
Emergency-Use Respirator Marking ......... 433 —433 0 $0 448 $8,230
Emergency-Use Respirator Certification .. 785,842 -671,622 114,220 $2,098,221 11,424 $209,859
Certificate of Analysis of Cylinders ........... - 0 0 $0 0 $0
Sorbent Beds and Filters ............... - 5,934 5,934 $109,008 5,934 $109,008
Medical Records ............ - 54,464 54,464 $754,871 13,616 $188,718
Fit Testing Records .. - 348,400 348,400 $4,828,824 348,400 $4,828,824
Employee Access .... — 40,000 40,000 $554,400 40,000 $554,400
Hour Kept in Inventory for Revised
1910.134 oo 1 -1 0 $0 0 $0
TOtalS oo 1,181,765 7,744,793 8,926,558 | $180,787,295 6,153,312 | $125,627,333

Under the column for “Current OMB Inventory,” dashes denote burdens that were not taken for the Existing Respiratory Protection Standard,
but are counted in the Revised Respiratory Protection Standard. Both Medical Examinations and Fit Testing are required by the existing stand-
ard; however, because these requirements are not accompanied by a recordkeeping requirement, no burden was taken. In the revised standard,
recordkeeping is required for these provisions, and thus burden is counted for these provisions.

Interested parties are requested to
send comments regarding this
information collection to the OSHA
Docket Office, Docket No. ICR 97-5,
U.S. Department of Labor, Room N—
2625, 200 Constitution Avenue, N.W.,
Washington, D.C. 20210. Written
comments limited to 10 pages or fewer
may also be transmitted by facsimile to
(202) 219-5046.

Comments submitted in response to

this notice will be summarized and
included in the request for Office of
Management and Budget approval of
final information collection request;

they will also become a matter of public

record.

Copies of the referenced information

collection request are available for
inspection and copying in the OSHA

Docket Office and will be mailed to

persons who request copies by
telephoning Adrian Corsey at (202) 219—

the

7075. Electronic copies of the

Respiratory Protection Final information

collection request are available on the

OSHA WebPage on the internet at http:/

/www.osha.gov/ under Standards.
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2. Federalism

This final standard has been reviewed
in accordance with Executive Order
12612 (52 FR 41685, October 30, 1987),
regarding Federalism. This Order
requires that agencies, to the extent
possible, refrain from limiting state
policy options, consult with states prior
to taking any actions which would
restrict state policy options, and take
such actions only when there is clear
constitutional authority and the
presence of a problem of national scope.
The Order provides for preemption of
state law only if there is a clear
Congressional intent for the Agency to
do so. Any such preemption is to be
limited to the extent possible.

Section 18 of the Occupational Safety
and Health Act (OSH Act) expresses
Congress’ clear intent to preempt state
laws relating to issues on which Federal
OSHA has promulgated occupational
safety and health standards. Under the
OSH Act, a state can avoid preemption
only if it submits, and obtains Federal
approval of, a plan for the development
of such standards and their
enforcement. Occupational safety and
health standards developed by such
Plan-States must, among other things, be
at least as effective in providing safe and
healthful employment and places of
employment as the Federal standards.
Where such standards are applicable to
products distributed or used in
interstate commerce, they may not
unduly burden commerce and must be
justified by compelling local conditions
(see OSH Act, Section 18(c)).

The final Federal standard on
respiratory protection addresses hazards
which are not unique to any one state
or region of the country. Nonetheless,
states with occupational safety and
health plans approved under Section 18
of the OSH Act will be able to develop
their own state standards to deal with
any special problems which might be
encountered in a particular state.
Moreover, because this standard is
written in general, performance-oriented
terms, there is considerable flexibility
for state plans to require, and for
affected employers to use, methods of
compliance which are appropriate to the
working conditions covered by the
standard.

In brief, this final standard addresses
a clear national problem related to
occupational safety and health in
general industry, construction, and
maritime employment. Those states
which have elected to participate under
Section 18 of the OSH Act are not
preempted by this standard, and will be
able to address any special conditions
within the framework of the Federal Act

while ensuring that the state standards
are at least as effective as that standard.

3. State Plans

The 25 states and territories with their
own OSHA-approved occupational
safety and health plans must adopt a
comparable standard within six months
of the publication date of a final
standard. These 25 states are: Alaska,
Arizona, California, Connecticut, New
York (for state and local government
employees only), Hawaii, Indiana, lowa,
Kentucky, Maryland, Michigan,
Minnesota, Nevada, New Mexico, North
Carolina, Oregon, Puerto Rico, South
Carolina, Tennessee, Utah, Vermont,
Virginia, Virgin Islands, Washington,
and Wyoming. Until such time as a state
standard is promulgated, Federal OSHA
will provide interim enforcement
assistance, as appropriate, in these
states.

4. Unfunded Mandates

The final respiratory protection rule
has been reviewed in accordance with
the Unfunded Mandates Reform Act of
1995 (UMRA) (2 U.S.C. 1501 et seq.) and
Executive Order 12875. As discussed
below in the Summary of the Final
Economic Analysis (FEA) (Section VI of
this document), OSHA estimates that
compliance with the revised respiratory
protection standard will require the
expenditure of more than $100 million
each year by employers in the private
sector. Therefore, the final rule
establishes a Federal private sector
mandate and is a significant regulatory
action, within the meaning of section
202 of UMRA (2 U.S.C. 1532). OSHA
has included this statement to address
the anticipated effects of the final
respiratory protection rule pursuant to
section 202.

OSHA standards do not apply to state
and local governments, except in states
that have voluntarily elected to adopt an
OSHA State Plan. Consequently, the
respiratory protection standard does not
meet the definition of a “‘Federal
intergovernmental mandate” (Section
421(5) of UMRA (2 U.S.C. 658(5)). Thus,
the final respiratory protection standard
does not impose unfunded mandates on
state or local governments.

The anticipated benefits and costs of
this final standard, and other issues
raised in section 202 of the UMRA, are
addressed in the Summary of the FEA
(Section VI of this preamble), below,
and in the FEA (Ex. 196). In addition,
pursuant to section 205 of the UMRA (2
U.S.C. 1535), having considered a
reasonable number of alternatives as
outlined in the preambles to the
proposal and the final rule and in the
FEA (Ex. 196), the Agency has

concluded that the final rule is the most
cost-effective alternative for
implementation of OSHA's statutory
objective of reducing significant risk to
the extent feasible. This is discussed in
the FEA (Ex. 196) and in the Summary
and Explanation (Section VII of this
preamble) for the various provisions of
the final standard.

5. Executive Order 13045—Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, signed by the
President on April 21, 1997, requires
that for certain Federal agency
“regulatory actions submitted to OMB’s
Office of Information and Regulatory
Affairs (OIRA) for review pursuant to
Executive Order 12866, the issuing
agency shall provide to OIRA the
following information developed as part
of the Agency’s decisionmaking process,
unless prohibited by law:

(a) An evaluation of the
environmental health or safety effects of
the planned regulation on children; and

(b) An explanation of why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
agency.”

‘““Covered Regulatory Actions” under
this Order are rules that may:

(a) Be “‘economically significant”
under Executive Order 12866 (a
rulemaking that has an annual effect on
the economy of $100 million or more or
would adversely affect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities); and

(b) Concern an environmental health
risk or safety risk that an agency has
reason to believe may
disproportionately affect children.

“Environmental health risks and
safety risks’ mean risks to health or to
safety that are attributable to products or
substances that the child is likely to
come in contact with or ingest (such as
the air we breathe, the food we eat, the
water we drink or use for recreation, the
soil we live on, and the products we use
or are exposed to).

The final standard on respiratory
protection does not concern
“Environmental health risks and safety
risks’ to children as defined under the
Executive order. The respirator standard
is only concerned with means of
limiting employee exposures to toxic
substances. The Agency believes,
therefore, that the requirement noted
above to provide OIRA with certain
information does not apply since the
respiratory protection standard is not a
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‘“‘covered regulatory action” under
Executive Order 13045.

Section 6(b) (8) of the OSH Act
requires OSHA to explain “why a rule
promulgated by the Secretary differs
substantially from an existing national
consensus standard,” by publishing *‘a
statement of the reasons why the rule as
adopted will better effectuate the
purposes of the Act than the national
consensus standard.” In compliance
with the requirement, the Agency has
reviewed the standards proposed
through this rulemaking with reference
to the ANSI Z288.2—-1992 standard for
Respiratory Protection. OSHA has
discussed the relationship between
individual regulatory provisions and the
corresponding consensus standards in
the Summary and Explanation of the
final rule.

6. Reasons Why the Revised Rule Will
Better Effectuate the Purposes of the Act
Than the Existing Consensus Standard

This process was facilitated by the
fact that the previous OSHA standards
on respiratory protection were start-up
standards adopted directly from the
ANSI Z88.2—-1969 standard, ‘‘Practices
for Respiratory Protection’ under
section 6(a) of the OSH Act, 29 U.S.C.
655(a). Therefore, even with subsequent
revisions to the ANSI standards and the
Agency’s consideration of a widely
varied and substantial body of
information in the rulemaking record,
the requirements of the OSHA final rule
would tend to resemble the
corresponding provisions of the current
ANSI standards. In a number of
instances, OSHA has utilized language
identical to that in the current ANSI
standard. These instances are noted in
the Summary and Explanation. Where
the Agency has determined that the
pertinent ANSI language is not
appropriate for this OSHA standard, the
Summary and Explanation provides the
basis for that decision.

l. General

The preamble accompanying this final
standard discusses events leading to the
final rule, the types of respiratory
hazards experienced by employees, the
degree and significance of the risk
presented by failure to comply with this
revised standard, the Final Economic
Analysis, and the rationale behind the
specific provisions set forth in the final
standard. The discussion follows this
outline:

I. General
Il. Pertinent Legal Authority
I1. Events Leading to the Final Standard
A. Regulatory History
B. Justification for Revising the Previous
Standard

1. Purpose of Revision
2. Respirator Use and Hazards
C. Responses to Advisory Committee
D. Assigned Protection Factors
E. Small Business Considerations
IV. Certification/Approval Procedures
V. Significance of Risk
V1. Summary of the Final Economic Analysis
And Environmental Impact Assessment
VIl. Summary And Explanation of the Final
Standard
. Permissible Practice
. Definitions
. Respiratory Protection Program
. Selection of Respirators
. Medical Evaluation
. Fit Testing Procedures
. Use of Respirators
. Maintenance and Care of Respirators
I. Breathing Air Quality and Use
J. Identification of Filters, Cartridges, and
Canisters
K. Training
L. Respiratory Protection Program
Evaluation
M. Recordkeeping and Access to Records
N. Dates
O. Appendices
P. Revisions to Specific Standards
VIII. Authority And Signature
IX. Amended Standards

TOTMMUOW>

I1. Pertinent Legal Authority

The purpose of the Occupational
Safety and Health Act, 29 U.S.C. 651 et
seq. (“‘the Act”) is to “assure so far as
possible every working man and woman
in the nation safe and healthful working
conditions and to preserve our human
resources.” 29 U.S.C. 651(b). To achieve
this goal, Congress authorized the
Secretary of Labor to promulgate and
enforce occupational safety and health
standards. U.S.C. 655(a) (authorizing
summary adoption of existing
consensus and Federal standards within
two years of Act’s enactment), 655(b)
(authorizing promulgation of standards
pursuant to notice and comment),
654(b) (requiring employers to comply
with OSHA standards).

A safety or health standard is a
standard ‘““which requires conditions, or
the adoption or use of one or more
practices, means, methods, operations,
or processes, reasonably necessary or
appropriate to provide safe or healthful
employment or places of employment.”
29 U.S.C. 652(8).

A standard is reasonably necessary or
appropriate within the meaning of
section 652(8) if it substantially reduces
or eliminates significant risk or prevents
it from developing, and is economically
feasible, technologically feasible, cost
effective, consistent with prior Agency
action or supported by a reasoned
justification for departing from prior
Agency actions, supported by
substantial evidence, and is better able
to effectuate the Act’s purposes than any
national consensus standard it

supersedes. See 58 FR 16612-16616
(March 30, 1993).

A standard is technologically feasible
if the protective measures it requires
already exist, can be brought into
existence with available technology, or
can be created with technology that can
reasonably be expected to be developed.
American Textile Mfrs. Institute v.
OSHA, 452 U.S. 490, 513 (1981)
(“ATMI""), American Iron and Steel
Institute v. OSHA, 939 F.2d 975, 980
(D.C. Cir. 1991)(“AISI™).

A standard is economically feasible if
industry can absorb or pass on the cost
of compliance without threatening its
long term profitability or competitive
structure. See ATMI, 452 U.S. at 530 n.
55; AISI, 939 F. 2d at 980.

A standard is cost effective if the
protective measures it requires are the
least costly of the available alternatives
that achieve the same level of
protection. ATMI, 453 U.S. at 514 n. 32;
International Union, UAW v. OSHA, 37
F.3d 665, 668 (D.C. Cir. 1994)(“LOTO
).

A?II standards must be highly
protective. See 58 FR 16614—-16615;
LOTO Ill, 37 F.3d at 668. However,
standards regulating exposure to toxic
substances or hazardous physical agents
must also meet the “‘feasibility
mandate” of Section 6(b)(5) of the Act,
29 U.S.C. 655(b)(5). Section 6(b)(5)
requires OSHA to select “‘the most
protective standard consistent with
feasibility” that is needed to reduce
significant risk when regulating these
hazards. ATMI, 452 U.S. at 509.

Section 6(b)(5) also directs OSHA to
base health standards on ‘““the best
available evidence,” including research,
demonstrations, and experiments, 29
U.S.C. 655(b)(5). OSHA shall consider
“in addition to the attainment of the
highest degree of health and safety
protection * * * the latest scientific
data * * * feasibility and experience
gained under this and other health and
safety laws.” Id.

Section 6(b)(7) of the Act authorizes
OSHA to include among a standard’s
requirements labeling, monitoring,
medical testing and other information
gathering and transmittal provisions. 29
U.S.C. 655(b)(7).

Finally, whenever practical, standards
shall “be expressed in terms of objective
criteria and of the performance
desired.” Id.

Respiratory protection is a backup
method which is used to protect
employees from toxic materials in the
workplace in those situations where
feasible engineering controls and work
practices are not available, have not yet
been implemented, are not in
themselves sufficient to protect
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employee health, or in emergencies. The
revisions to the respirator standard
made in this rulemaking are intended to
ensure that, when employers require
employees to wear respirators to be
protected from significant risk,
protective respirators will be selected
and those respirators will be used
effectively to meet their design
capabilities. Otherwise respirators will
not reduce significant risk. The
standard’s provisions are designed to be
feasible and cost effective, and are
expressed in terms of objective criteria
and the performance desired.

Further authority is provided by
section 8(c)of the Act, which authorizes
OSHA to require employers to maintain
certain records. Section 8(g)(2)
authorizes OSHA ‘“‘to prescribe such
rules and regulations as (it) may deem
necessary to carry out its
responsibilities under the Act.”

I11. Events Leading to the Final
Standard

A. Regulatory History

Congress created the Occupational
Safety and Health Administration
(OSHA) in 1970, and gave it the
responsibility for promulgating
standards to protect the health and
safety of American workers. As directed
by Congress in the Occupational Safety
and Health Act of 1970 (OSH Act; 29
U.S.C. 651 et seq.), OSHA adopted
existing Federal standards and national
consensus standards developed by
various organizations such as the
American Conference of Governmental
Industrial Hygienists (ACGIH), the
National Fire Protection Association
(NFPA), and the American National
Standards Institute (ANSI). The ANSI
standard Z88.2-1969, “‘Practices for
Respiratory Protection,” is the basis of
the first six sections of OSHA's previous
standard, 29 CFR 1910.134,
“Respiratory Protection.” The seventh
section was a direct, complete
incorporation of ANSI Standard K13.1-
1969, “ldentification of Gas Mask
Canisters.” OSHA's previous
construction industry standard for
respiratory protection, 29 CFR 1926.103,
was promulgated in April 1971. On
February 9, 1979, 29 CFR 1910.134 was
formally recognized as also being
applicable to the construction industry
(44 FR 8577). Until the adoption of
these standards by OSHA, most
guidance on respiratory protective
device use in hazardous environments
was advisory rather than mandatory.

OSHA'’s maritime standards were
originally promulgated in the 1960s by
agencies that preceded OSHA. The
original OSHA code designations of

these standards and their promulgation
dates are: Shipyards—29 CFR 1915.82,
February 20, 1960 (25 FR 1543); Marine
Terminals—29 CFR 1917.82, March 27,
1964 (29 FR 4052); and Longshoring—
29 CFR 1918.102, February 20, 1960 (25
FR 1565). Section 1910.134 was
incorporated by reference into OSHA'’s
Marine Terminals standard (part 1917)
on July 5, 1983 (48 FR 30909). OSHA
has recently updated and strengthened
its Longshoring and Marine Terminal
standards, and both standards
incorporate 29 CFR 1910.134 by
reference.

OSHA did not propose to expand
coverage of 29 CFR 1910.134 to
agricultural workplaces covered by 29
CFR part 1928, and this final
Respiratory Protection standard, like the
proposal, does not apply to agricultural
operations. The prior standard likewise
did not apply to agricultural operations.
(See 29 CFR 1928.21.) OSHA received
no public comment requesting a change
in coverage. Accordingly, the issue of
respirator use during agricultural
operations was not a part of this
rulemaking. OSHA notes, however, that
respirator use during pesticide
operations and handling is covered by
EPA’s Worker Protection Standard, 40
U.S.C. part 170, adopted under the
authority of the Federal Insecticide,
Fungicide, and Rodenticide Act, as
amended (7 U.S.C. 136-136y).

Under OSHA'’s previous standard,
employers needed to follow the
guidance of the Z88.2—-1969 ANSI
standard to ensure proper selection of
respirators (see discussion 59 FR
58887). OSHA published an Advance
Notice of Proposed Rulemaking (ANPR)
to revise the respirator standard on May
14, 1982 (47 FR 20803). Part of the
impetus for this notice was OSHA'’s
inclusion of new respirator
requirements in comprehensive
substance-specific standards
promulgated under section 6(b) of the
Act, e.g., fit tests; use of powered air-
purifying respirators (PAPRs) upon
request; change of the filter elements of
a respirator whenever an increase in
breathing resistance is detected;
employee permission to wash faces and
respirator facepieces; and referral to a
physician trained in pulmonary
medicine for an employee who exhibits
difficulty breathing, either at fit testing
or during routine respirator use (see, e.g,
29 CFR 1910.1025 (lead standard)). The
respirator provisions in these substance-
specific standards took account of
advances in respirator technology and
changes in related guidance documents,
particularly the recognition that
standardized fit testing protocols greatly
increase the effectiveness of respirators.

OSHA'’s 1982 ANPR sought
information on the effectiveness of the
current respiratory protection
provisions, the need for revision of
those provisions, and the substance of
the revisions. Responses were received
from 81 interested parties. The
commenters generally supported
revising OSHA's respiratory protection
provisions and provided suggestions for
approaches the Agency might take (Ex.
15).

On September 17, 1985, OSHA
announced the availability of a
preliminary draft of the proposed
Respiratory Protection standard. The
preproposal draft standard reflected the
public comments received on the May
1982 ANPR, and OSHA'’s own analysis
of changes needed in the standard to
take into account the current state-of-
the-art for respiratory protection.
Responses were received from 56
interested parties (Ex. 36), and their
comments were reviewed in preparing
the proposal.

On November 15, 1994, OSHA
published the proposed rule to revise 29
CFR 1910.134, and announced its
intention to convene an informal public
hearing on the proposal (59 FR 58884).
The informal public hearing was
convened on June 6, 1995, pursuant to
notice and in accordance with Section
6(b) of the OSH Act, 29 U.S.C. 655(b)(3).
Post-hearing submissions of data from
parties at the hearing were received
through September 20, 1995.

On November 7, 1995, OSHA
reopened the record (60 FR 56127) and
requested additional comment on a
study performed for OSHA by Dr. Mark
Nicas titled “The Analysis of Workplace
Protection Factor Data and Derivation of
Assigned Protection Factors.” That
study, which was placed in the
rulemaking docket on September 20,
1995, addressed the use of statistical
modeling for determining respirator
APFs. Comments on the Nicas study
were received through the end of
January 1996. The Nicas report, and
comments received in response to the
November 1995 notice, have convinced
OSHA to deliberate further on the
complex issues surrounding the
establishment of APFs.

The entire record including 200
exhibits, more than 3,000 individual
items, and approximately 2,300
transcript pages, was certified by the
presiding administrative law judge on
June 30, 1997, in accordance with 29
CFR 1911.17. Copies of materials
contained in the record may be obtained
from the OSHA Docket Office, Room N—
2439, U.S. Department of Labor, 200
Constitution Avenue, N.W.,
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Washington, D.C. 20210; (202) 219-
7894,

The final revisions to 29 CFR
1910.134 are based on consideration of
the entire record of this proceeding,
including materials discussed or relied
upon in the proposal, the record of the
informal hearing, and all written
comments and exhibits received.

B. Justification for Revising the Previous
Standard

1. Purpose of the Revision

The intent of this revision is to
enhance the protection of worker health,
promote more effective use of
respirators, provide greater compliance
flexibility, and clarify the policies and
procedures employers must follow
when implementing a respiratory
protection program. Evidence in the
record, including case reports and
studies of respirator use among workers,
indicates that selecting or using
respirators improperly can result in
employee illness and even death. (See
discussion below.) The revised standard
is therefore expected to reduce the
number of occupational illnesses and
deaths among workers who wear
respirators. OSHA is also consolidating
many of its respirator-related provisions
in other substance-specific health
standards into one standard to make
these provisions easier for employers to
administer. Through consolidation,
repetitive and duplicative respirator
requirements have been deleted from
many existing OSHA health standards,
and future health standards will
reference the revised final rule for many
respirator requirements.

Advances in technology also made the
previous standard out-of-date in many
areas. Nearly all rulemaking
participants, including representatives
of private industry, other Federal
agencies, respirator manufacturers, and
unions, agreed that revision is necessary
to address these advances (e.g., NIOSH,
Ex. 28; Eastman Chemical Co., Ex. 54—
245; 3M, Ex. 54-218A; AFL-CIO, Ex.
54-315; Building and Construction
Trades Department/AFL-CIO, Ex. 29;
American Petroleum Institute, Ex. 37;
ISEA, Ex. 54-363). (See also 59 FR
58889.) Other agencies and committees
have already updated their guidance on
respirator use. For example, the ANSI
standard has been revised twice (Exs.
10, 50), and NIOSH has revised its
certification standard (42 CFR part 84;
60 FR 30336; 6/8/95), as well as
developed a Respiratory Decision Logic
(1987) to provide guidance to employers
on the selection of respirators.

OSHA's experience in enforcing the
previous standard also indicated that

some of that standard’s requirements
were not understood clearly by the
regulated community, and so were not
adequately effective in protecting
workers. The clarifications in this new
standard will contribute to enhanced
compliance by reducing
misinterpretations and inconsistencies.
A review of OSHA enforcement data for
1994 and 1995 revealed that failure to
comply with the previous standard was
a critical factor in at least 47 fatalities
and 126 catastrophic injuries. The most
frequently cited deficiencies included
failure to provide respirators at all or to
have standard operating procedures
governing respirator use, and failure to
train or fit test respirator users
adequately [Source: OSHA'’s Federal
Inspection Compliance Data (IMIS; 10/
92 to 12/95)].

In addition, considerable research has
been performed to determine the extent
to which respirators used in workplaces
actually reduce the quantity of
contaminant breathed by the respirator
user. Researchers have compared the in-
mask concentrations of contaminants to
the concentration levels outside the
masks. This work was begun by NIOSH
during the mid-seventies to assess
respirator effectiveness in coal mines
and abrasive blasting operations (Ex.
64-5) and spray paint operations (Ex.
64—-68). The studies assessed the
effectiveness of respirators under
various conditions, and measured
employee exposure in situations when
respirators were not worn. The
effectiveness ratings obtained in these
studies are usually termed “‘Effective
Protection Factors” (EPF).

More recent studies by NIOSH and
private researchers have monitored
respirator use even more closely to
isolate variables that may affect the
levels of respirator performance. Many
of these studies concerned the
performance of powered air-purifying
respirators (PAPRs), which were not
achieving in workplaces the levels of
performance that had been predicted
based on laboratory tests (see, e.g., Exs.
64—46, 64—42, and 64-47).

A third group of studies, “workplace
protection factor studies,” conducted
mostly by manufacturers and other
private interests, was designed to
determine the optimum performance of
respirators by eliminating the impact of
program defects under very tightly
supervised workplace conditions. The
results of these studies may overstate
the degree of respirator effectiveness
most employers can expect under
conditions of workplace use because
study conditions are rarely replicated in
the field; nevertheless, these studies
show the potential for respirators to

reduce employee exposure to workplace
contaminants (see, e.g., Exs. 64-25, 64—
42, 64-47, 64-513).

This revised standard is intended to
take account of up-to-date knowledge
and technology and to make the
requirements in the standard easier to
understand. The standard now reflects
current technology and research, as well
as the findings and guidance of other
expert bodies. OSHA has also included
a new definitions section to enhance
clarity. The revised standard includes
detailed protocols for performing fit
tests and lists the topics in which
respirator users must be trained. It also
contains provisions addressing skin and
eye irritation, both of which must be
considered in respirator selection.
Wherever possible, OSHA has used
performance-oriented language to allow
for flexibility in accommodating future
changes in respirator technology and to
address the needs of small businesses
and unusual operations. Through these
improvements, OSHA expects to reduce
the number of respirator-related
illnesses, fatalities, and catastrophic
injuries occurring among respirator
wearers in U.S. workplaces.

2. Respirator Use and Hazards

The purpose of a respirator is to
prevent the inhalation of harmful
airborne substances or oxygen-deficient
air. Basically, a respirator is an
enclosure that covers the nose and
mouth or the entire face or head.
Respirators are of two general “fit”
types: (1) Tight-fitting (quarter masks,
which cover the mouth and nose; half
masks, which fit over the nose and
under the chin; and full facepiece,
which cover the face from the hairline
to below the chin); and (2) loose-fitting
(hoods, helmets, blouses, or full suits
which cover the head completely).
There are also two major classes of
respirators: air-purifying respirators
(which remove contaminants from the
air), and atmosphere-supplying
respirators (which provide clean
breathing air from an uncontaminated
source). In general, atmosphere-
supplying respirators are used for more
hazardous exposures.

Effective respirator use can protect
employees from exposure to a wide
variety of toxic chemicals. In 1994,
approximately 215 deaths, or five
percent of all workplace fatalities,
occurred as a result of exposure to
harmful substances and environments
[CFOI, BLS, 6/11/96; CFOI/FAX]. There
are a number of workplace situations
that involve toxic substances and for
which engineering controls may be
inadequate to control exposures, and
respirators are used in these situations
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as a back-up method of protection.
Substances that have been associated
with death or serious incidents include
carbon monoxide, trichloroethylene,
carbon dioxide, chromic acid, coal tar,
several toxic metal fumes and dusts,
sulphur dioxide, wood dust, and
welding fumes; these substances cause
adverse health effects ranging from
transient, reversible effects such as
irritation or narcosis, through disabling
diseases such as silicosis and asbestosis,
to death caused either by acute exposure
or by a cancer resulting from chronic
exposures (Rom, W., Environmental and
Occupational Medicine, 2nd ed., Little,
Brown & Co., Boston; 1992, p. 598.)
Respirators are available that can
provide protection against inhalation of
these toxic substances.

Airborne contaminants may also be
radioactive (‘“‘Radiologic Health in
Occupational Medicine Practice,”
George L. Voelz, pg. 500 in
Occupational Medicine, Carl Zenz, ed.,
Year Book Medical Publishers, Inc.,
Chicago, 1975; Jacob Shapiro, Radiation
Protection, 3rd ed., Harvard University
Press, Cambridge, MA, 1990, pg. 273).
(See also 29 CFR 1910.1096.) Exposure
to ionizing radiation can cause acute
effects such as nausea and vomiting,
malaise and fatigue, increased
temperature, and blood changes. More
severe delayed effects include leukemia,
bone and lung cancer, sterility,
chromosomal and teratogenic damage,
shortened life span, cataracts, and
radiodermatitis, a dry, hairless, red,
atrophic skin condition which can
include skin cracking and
depigmentation (George L. Voelz, M.D.,
“Radiologic Health in Occupational
Medicine Practice”, in Zenz,
Occupational Medicine, pp. 513-519;
Herman Cember, Introduction to Health
Physics, 2nd edition, Pergamon Press,
New York, 1983, pg. 181-194).
Respirators to provide protection against
the inhalation of radioactive particles
are commonly used by workers exposed
to these hazards.

“Bioaerosols’” are airborne
contaminants that are alive or were
released from a living organism (OSHA
Docket No. H-122; ACGIH Guidelines;
Ex. 3-61C, page 1; 1994). Pulmonary
effects associated with exposure to
certain bioaerosols include rhinitis,
asthma, allergies, hypersensitivity
diseases, humidifier fever, and
epidemics of infections including colds,
viruses, tuberculosis, and Legionnaires
Disease. Cardiovascular effects
manifested as chest pain, and nervous
system effects manifested as headache,
blurred vision, and impaired judgment,
have occurred in susceptible people
following exposure to bioaerosols. Viral

infections caused by the inhalation of
bioaerosols can result in health effects
that range in intensity from undetected
or mild to more severe and even death.
Bacterial infections resulting from
inhalation of bacteria and their products
cause a range of diseases, including
tuberculosis, Legionnaires Disease, and
hypersensitivity pneumonitis. Among
workers in sewage treatment plants,
health-related problems can be
associated with occupational exposures
to protozoa [Burge, H., 1990,
““Bioaerosols: Prevalence and health
effects in the indoor environment,” J.
Allergy and Clinical Immunology; 86
(5); see also Exs. 3—-61B and 3—-61C in
Docket No. H-122.] Allergic asthma and
allergic rhinitis can be induced by
chronic exposure to low levels of
antigens. Hypersensitivity pneumonitis
can occur when a worker inhales
concentrated aerosols of particles
released by bacteria, fungi, and protozoa
(Exs. 3-61B and 3—-61C in Docket No.
H-122). In 1994, the Centers for Disease
Control reported 41 deaths of workers
for which there was evidence of work-
related hypersensitivity pneumonitis
(Work-Related Lung Disease
Surveillance Report, 1994; USDHHS,
CDC, DHHS (NIOSH) Number 94-120).
Respirators to protect against the
inhalation of biological agents are
widely used in healthcare and other
workplace settings where exposure to
such agents presents a hazard to
workers.

Respirators can also provide
protection from oxygen-deficient
atmospheres. Human beings must
breathe oxygen in order to survive, and
begin to suffer adverse health effects
when the oxygen level of their breathing
air drops below the normal atmospheric
level. Below 19.5 percent oxygen by
volume, air is considered oxygen-
deficient. At concentrations of 16 to
19.5 percent, workers engaged in any
form of exertion can rapidly become
symptomatic as their tissues fail to
obtain the oxygen necessary to function
properly (Rom, W., Env. Occup. Med.,
2nd ed; Little, Brown; Boston, 1992).
Increased breathing rates, accelerated
heartbeat, and impaired thinking or
coordination occur more quickly in an
oxygen-deficient environment. Even a
momentary loss of coordination may be
devastating to a worker if it occurs
while the worker is performing a
potentially dangerous activity, such as
climbing a ladder. Concentrations of 12
to 16 percent oxygen cause tachypnea
(increased breathing rates), tachycardia
(accelerated heartbeat), and impaired
attention, thinking, and coordination

(e.g., Ex. 25-4), even in people who are
resting.

At oxygen levels of 10 to 14 percent,
faulty judgment, intermittent
respiration, and exhaustion can be
expected even with minimal exertion
(Exs. 25—4 and 150). Breathing air
containing 6 to 10 percent oxygen
results in nausea, vomiting, lethargic
movements, and perhaps
unconsciousness. Breathing air
containing less than 6 percent oxygen
produces convulsions, then apnea
(cessation of breathing), followed by
cardiac standstill. These symptoms
occur immediately. Even if a worker
survives the hypoxic insult, organs may
show evidence of hypoxic damage,
which may be irreversible (Exs. 25—4
and 150; also reported in: Rom, W.,
Environmental and Occupational
Medicine, 2nd ed; Little, Brown; Boston,
1992).

A number of workplace conditions
can lead to oxygen deficiency. Simple
asphyxiants, or gases that are
physiologically inert, can cause
asphyxiation when present in high
enough concentrations to lower the
oxygen content in the air. Other toxic or
chemical asphyxiants poison
hemoglobin, cytochromes, or other
enzyme systems (Rom, W.,
Environmental and Occupational
Medicine, 2nd ed., Little, Brown, and
Co., Boston, 1992). A number of
asphyxiants are gases that can evolve
from explosions, combustion, chemical
reactions, or heating. A high-
temperature electrical fire or arc
welding accident causing a complete
flashover in an enclosed area can
temporarily eliminate oxygen from that
area. Asphyxiation and the severe lung
damage it can cause are major concerns
for firefighters; of 30 firefighter deaths
investigated by OSHA recently, five
resulted from either asphyxiation,
smoke inhalation, or flashovers (IMIS; 8
State plan states; 10/91-3/97). (See also
mortality study of causes of death
among firefighters, Guidotti, 37 JOEM
1348, 1995.)

In 1994, 110 employees died from
oxygen deficiency [National Census of
Fatal Occupational Injuries (CFOI); BLS;
CFOI/FAX; 6/11/96)], i.e., about two
percent of the total number of
employees who died of occupational
injuries. OSHA believes that many of
these deaths could have been prevented
if the victims’ employers had realized
that respirators were needed (BLS;
CFOI/FAX, 6/96).

In some cases, respirator use itself can
cause illness and injury to employees.
There are a number of physiological
burdens that are associated with the use
of certain types of respirators. The



1160

Federal Register / Vol. 63, No. 5 / Thursday, January 8, 1998 / Rules and Regulations

weight of the respirator, breathing
resistances during both normal
operation and if the air-purifying
element is overloaded, and rebreathing
exhaled air from respirator ‘“dead
space” can all increase the physiologic
burden of respirator use (Exs. 113, 22—
1, 64-427). Job and workplace
conditions, such as the length of time a
respirator must be worn, the level of
physical exertion required of a
respirator user, and environmental
conditions, can also affect the
physiological burden (Exs. 113, 64-363).
In addition, workers who wear glasses
or hearing aids may have problems
achieving appropriate fit with some
respirator facepieces.

Evidence of Adverse Health Effects
From Respiratory Hazards. There is
ample evidence that the previous
standard was not doing an adequate job
of protecting workers from these
respiratory hazards, and that exposure
to these hazards has continued to cause
adverse health effects among exposed
workers. An analysis of OSHA
inspection data from 1976 through 1982,
when the previous standard had been in
effect for between five and eleven years
(Ex. 33-5), found that in most cases
(55.6%) where respirators were used to
protect employees from excessive levels
of air contaminants, respiratory
protection programs were deficient in
one or more elements, thus increasing
the potential for employee exposure.
Even more significant was the fact that
in 72.1% of inspections in which an
overexposure to a substance listed
under 29 CFR 1910.1000 was cited,
respirator use did not comply with the
respiratory protection standard. OSHA
performed a similar analysis of
enforcement data for 1990-1996, and
found similar levels of noncompliance.
[See also Work-Related Lung Disease
Surveillance Report, 1994; USDHHS,
CDC, DHHS (NIOSH) Number 94-120.]
The provisions of the new respirator
standard are designed to regulate how
an employer selects, maintains, fit tests,
and trains employees in the proper use
of respiratory equipment, and to provide
employers with the tools needed to
implement an effective respiratory
protection program. OSHA has
concluded that the new standard will
eliminate many of the unnecessary
ilinesses and deaths described in this
section.

C. Responses to Advisory Committee on
Construction Safety and Health

The revised respirator standard
replaces the previous respiratory
protection standard in the construction
industry (29 CFR 1926.103). Since this
revision affects the construction

industry, the September 1985
preproposal draft standard was
presented to the Advisory Committee
for Construction Safety and Health
(ACCSH) for its comments. The ACCSH
comments, combined with the other
comments received, were considered in
preparing a revision of the September
1985 draft proposal.

As part of the Notice of Proposed
Rulemaking (NPRM) approval process,
the revised NPRM was presented at the
March 1987 ACCSH meeting and the
Committee’s comments were presented
to OSHA at the August 1987 meeting
(Ex. 39). OSHA responded to the
Committee’s comments in the NPRM,
published in November, 1994. As noted
in that response, OSHA modified the
draft proposal to respond to the
concerns of the Committee (59 FR
58931-58935).

The final standard replaces the
previous construction industry standard
for respiratory protection, 29 CFR
1926.103, with an amended 29 CFR
1926.103. The provisions of the
previous respiratory protection standard
(29 CFR 1926.103) are deleted by this
action. The title, Respiratory Protection,
will remain in the Code of Federal
Regulations but will now be followed by
the statement ““Respiratory protection
for construction employment is covered
by 29 CFR 1910.134.” The full text of
this new standard will be printed in the
general industry standards, and the
construction standard will reference the
revised 29 CFR 1910.134.

The Agency’s responses to the
Committee’s specific concerns follow:

Paragraph (a)—Permissible Practice

The Construction Advisory
Committee recommended that
paragraph (a)(1) of the standard be
changed to require that all feasible
engineering controls be used by
employers and that the employer
demonstrate that engineering controls
are not feasible before respirators may
be used. The recommended change also
would have eliminated the requirement
that appropriate respirators be used
while engineering controls are being
installed. OSHA has stated elsewhere in
the summary and explanation section of
this preamble that paragraph (a)(1) of
the previous standard remains
unchanged in the new final standard
because this paragraph was not
proposed for revision and was therefore
not a subject of rulemaking in this
proceeding. The purpose of the
Respiratory Protection standard is to
improve the level of protection provided
to employees who use respirators to
protect them from respiratory hazards,
regardless of whether that use occurs in

an environment where engineering
controls are in place.

The Committee proposed that
paragraph (a)(2) be modified to require
that employers provide respirators to
employees exposed to contaminant
concentrations when the concentration
reaches one-half the PEL or TLV, and
that employees be required to wear
them before the PEL is exceeded. To
accompany this revision the Committee
proposed a new definition establishing
an “action level’ of one-half the PEL for
all regulated substances. OSHA has not
adopted this ACCSH recommendation
because the recommended changes are
beyond the scope of this rulemaking.
Paragraph (b)—Definitions

ACCSH suggested that OSHA add a
definition for ““Grade D breathing air’’ to
the standard. The properties of Grade D
breathing air are listed in paragraph (i)
of the final standard, Supplied Air
Quality and Use. OSHA believes that
repeating these elements in the
definition section is redundant and
unnecessary.

The Committee also recommended
that the rule include a definition for
*‘competent person,” as defined in 29
CFR 1926.32(f). The competent person
would review the respiratory protection
program and perform the function of the
respiratory program administrator
required in paragraph (c)(2) of the
proposal. OSHA has not included a
definition of competent person in the
standard because 29 CFR 1926.32(f)
already has such a definition. OSHA
recognizes, however, that, in
construction settings, the competent
person is often also the administrator of
the respirator program.

The Committee also recommended
that the NIOSH Recommended
Exposure Limits (RELs) be used along
with the TLVs, to define a hazardous
exposure level in the absence of a PEL.
This point is no longer relevant because
the concept of ““hazardous exposure
level”” is not included in the final
respiratory protection standard.

The proposal would have limited the
use of air-purifying respirators for
hazardous chemicals with poor or
inadequate warning properties. ACCSH
recommended a change to the
definitions of ““inadequate warning
properties’” and that OSHA add a new
definition for “odor threshold.” Because
the final standard takes a different
approach to determining when air-
purifying respirators are appropriate,
OSHA has not adopted the changes
recommended by ACCSH.

ACCSH also suggested that OSHA
revise the proposed definition of
maximum use concentration (MUC). In
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the final standard the definition of MUC
has been reserved, pending completion
of a subsequent stage of this rulemaking
that will concentrate on establishing
OSHA Assigned Protection Factors
(APFs).

The Construction Advisory
Committee also recommended replacing
the proposal’s definition of “respirator;”
because the final standard contains no
definition of “‘respirator,” this
suggestion has not been adopted. The
Committee also recommened revising
the proposed definition of “‘service life.”
However, since OSHA'’s definition of
this term has been broadened in the
final rule and the rule contains detailed
requirements for change schedules for
cartridges and canisters, ACCSH’s
concerns have largely been addressed.

Paragraph (c)—Respirator Program

Paragraph (c)(1) of the proposal
contained a requirement that the
employer establish a respirator program
that “covers” certain elements, as
applicable. OSHA has followed the
Commitee’s recommendation that
OSHA change the word ““‘cover” to
“include” but not removed the phrase
““as applicable,”” as recommended by the
Committee, because not all elements of
the program apply in all situations, and
thus the “as applicable” language is
appropriate.

The Committee also recommended
that OSHA add an element to the
written respirator program on
procedures for monitoring the work
environment, using monitoring results
when selecting respirators, and selecting
the most protective respirators in
situations where monitoring cannot be
performed (as is often the case in
construction). OSHA considered this
comment in drafting the final standard,
which permits the employer to make
reasonable estimates of exposure as part
of the respirator selection process. In
most cases, as discussed in the summary
and explanation of paragraph (d),
monitoring results will form the basis of
a reasonable estimate. Where the
employer cannot estimate exposure, the
atmosphere must be considered
immediately dangerous to life or health
(IDLH). For IDLH atmospheres, the most
protective respirators are required.

One of the elements in the written
respirator program, paragraph (c)(1)(vi),
states that the program shall include
procedures to ensure proper air quality
for atmosphere-supplying respirators.
ACCSH asked OSHA to add the words
“‘quantity and flow” to provide more
direction for employers on what the
procedures should cover. OSHA agrees
and has revised the wording of this
element accordingly.

ACCSH recommended that OSHA
substitute the term *“‘competent person”
in paragraph (c)(2) for the language
“person qualified by appropriate
training and/or experience.” This
recommendation has already been
discussed above, in connection with
ACCSH’s comments on paragraph (b).

The written respiratory protection
program, in paragraph (c)(3), is required
to reflect current workplace conditions
and respirator use. The Committee
urged OSHA to add the term “training”
to this element. OSHA has not done so
because training is addressed in another
program element. The Committee also
recommended that OSHA add to
paragraph (c) a provision allowing
employees and designated
representatives access to exposure and
medical records maintained by the
employer. Because this requirement is
already included in 29 CFR 1910.1020,
the medical and exposure records access
standard, and referenced in this final
respiratory protection standard, the
Agency has not done so.

Proposed paragraph (c)(5) required
employers to make the written program
available to affected employees,
designated representatives, and OSHA.
The Committee requested that
employers be required to send a copy of
the program to the OSHA Special
Assistant for Construction. However, the
proposed requirement has been moved
to paragraph (m) of the final standard,
which requires that all written materials
maintained under the standard be made
available upon request to affected
employees and the Assistant Secretary.
This requirement should meet any need
that may arise for copies of the written
program.

The Committee further recommended
that the written respirator program be
maintained and made available to
employees at the job site, and that the
medical and monitoring results
pertaining to respirator use be available
at the work site as well. The final
standard in paragraph (m) now requires
employers to allow employees to
examine and copy written programs
upon request. Access to medical and
monitoring records for employees
exposed to toxic substances or harmful
physical agents is regulated by OSHA in
a separate standard, 29 CFR 1910.1020.
That standard applies to construction
workplaces as well as general industry
workplaces and requires the employer
to ensure that access to medical and
monitoring records is provided in a
reasonable time, place, and manner
(1910.1020(e)(1)(i)). Nothing in the final
respiratory protection standard is
intended to alter this requirement.

Paragraph (d)—Selection of Respirators

In its review of paragraph (d) of the
proposal on selection of respirators, the
Committee requested OSHA to add a
new provision that would require
monitoring for contaminants when air-
purifying respirators are used. This
request is related to the
recommendation for mandatory
monitoring, discussed above. The final
standard requires that employers make
reasonable estimates of employee
exposure levels when selecting all
respirators, not just air-purifying ones.
Even if current monitoring results are
unavailable, employers must base their
exposure estimates on reliable data,
which might include, for example, the
results of past monitoring for similar
construction jobs. Extensive discussion
of this issue is contained in the
summary and explanation section of
this preamble for paragraph (d). OSHA
believes that allowing exposure
estimates that may be based on past
monitoring and other representative
data makes sense for the construction
industry, where jobs are often short-
lived and current monitoring data
relating to specific employees/
operations may not be available when
respirators must be selected. Because
the final standard allows employers to
rely on reasonable estimates of exposure
as well as monitoring results, OSHA has
not added a requirement to the standard
mandating that employers “obtain”
needed information, as recommended
by the Committee.

The Committee also recommended
removal of the proposed phrase “when
they exist” to modify the requirement
that employers select only NIOSH-
approved respirators. Instead, the
Committee recommended use of the
most protective respirator available, an
SCBA or supplied air respirator, in cases
where no approved air-purifying
respirator exists. OSHA has removed the
phrase “when they exist” from the final
standard, for reasons explained in the
summary and explanation discussion
relating to paragraph (d).

The Committee urged OSHA to
include poor odor warning properties as
a reason for prohibiting the use of air-
purifying respirators, and to remove
proposed paragraph (d)(6)(ii), which,
under limited circumstances, would
have allowed their use with substances
with poor odor warning properties.
Final paragraph (d)(3) modifies the
proposal, and places many limitations
on air-purifying respirator use with
gases and vapors, regardless of the
existence of warning properties.

The Committee objected to the use of
air-purifying respirators in an
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atmosphere with an oxygen content of
19.5 percent at altitudes of 14,000 feet
or below; in the Committee’s view,
supplied air respirators should be
required in this situation. OSHA
continues to treat atmospheres at
altitudes of 14,000 feet or below that
have oxygen concentrations of at least
19.5% as non-oxygen-deficient, and to
require atmosphere-supplying
respirators in these atmospheres.
OSHA's reasons for this determination
are detailed in the summary and
explanation section for paragraph (d).

Paragraph (e)—Medical Evaluations

The Committee recommended that a
mandatory medical examination be
required in accordance with ANSI
Z88.2, and that the standard include a
list of diseases and conditions that
should be considered in determining an
individual’s ability to wear a respirator.
The final standard allows employers to
rely on a screening questionnaire to
identify employees with specified
conditions that will require follow-up
medical examinations. The
guestionnaire specifies medical
conditions that OSHA has determined
often relate to an employee’s ability to
use a respirator. OSHA believes that this
provision responds to the Committee’s
concern.

Based on the comments of ACCSH
and others, OSHA has decided to
eliminate the proposed exemption for
employees wearing respirators for no
more than 5 hours per week, for the
reasons explained below in the
Summary and Explanation. The final
rule also reflects the Committee’s
recommendation that the medical
opinion provided to the employer
include only limitations on the
employee’s ability to use a respirator.

The Committee recommended that
OSHA add a provision to this paragraph
requiring the employer to inform the
person performing the medical
examination of the atmospheric
contaminants to which the employee
would be exposed. The final standard
meets this concern by requiring that the
physician or other licensed health care
professional (PLHCP) receive a copy of
the employer’s written respirator
program, and information about other
environmental conditions an employee
may encounter; this information will
allow the medical professional to judge
whether the employee is medically
capable of wearing the respirator.

The final rule allows an employer
who has, within the preceding 12
months, provided his or her employees
with a medical evaluation that fulfills
the requirements of the revised standard
to rely on the results of that evaluation.

OSHA believes that this provision is
responsive to the Committee’s concern
that limitations be placed on the
“portability” of medical evaluations.

The Committee recommended that
OSHA add a new provision to paragraph
(e) to require that the employer provide
a powered air-purifying respirator or
atmosphere-supplying respirator to any
employee found medically unable to
wear a negative pressure respirator but
otherwise able to perform the task to be
done. The final standard requires the
employer to provide a PAPR to an
employee when the PLHCP informs the
employer that the employee has a
medical condition that may place the
employee’s health at increased risk of
material impairment if the employee
uses a negative pressure respirator
(paragraph (e)(6)(ii)) and is thus
responsive to the Committee’s concern.
Paragraph (f)—Fit Testing

With respect to fit testing procedures,
the Committee recommended that
proposed paragraph (f)(1) be rewritten to
state that respirators must fit the
employee so as to ensure that no
exposure above the TLV or ceiling level
occurs. OSHA agrees with the
Committee’s emphasis on fit testing and
believes that the final rule’s fit testing
requirements and the fit test protocols
in an appendix to the standard will
ensure that employees are protected
from the overexposures of concern to
the Committee.

The Committee also suggested
clarifying that a fit test is required
whenever a different make or size
respirator is used or when the facial
characteristics of the employee change.
The final rule addresses both of these
points.

The Committee recommended
limiting the fit testing requirements to
tight-fitting negative pressure
respirators. This issue, and OSHA'’s
reasons for requiring fit testing of all
tight-fitting respirators, is discussed in
the fit testing section of the Summary
and Explanation. OSHA has also deleted
the proposed provision, objected to by
the Committee, that would have allowed
the employer to use a qualitative fit test
for selecting respirators for employees
who require fit factors greater than 10 in
situations where outside contractors
who do the quantitative fit testing are
not available.

Paragraph (g)—Respirator Use

Paragraph (g)(1) of the final standard
adopts the proposed provision
prohibiting the use of respirators that
rely on a tight facepiece fit when facial
conditions such as a beard or scarring
would prevent such fits. The Committee

urged OSHA to extend this provision to
cover loose-fitting respirators as well as
tight-fitting ones. OSHA explains in the
Summary and Explanation for this
paragraph that conditions such as a
beard or facial scarring would have no
effect on the performance of loose-fitting
hoods or helmets, and OSHA therefore
does not regard it as appropriate to
make this change.

Employees who wear glasses were
required in proposed paragraph (g)(4) to
wear them in a manner that does not
interfere with the facepiece seal of the
respirator. The final standard continues
this requirement (paragraph (g)(I)(ii)).
The Committee suggested an additional
requirement stating that, where the
employee must wear corrective lenses
and the respirator requires that these be
of special design, the employer provide
the lenses at no cost to the employee.
OSHA believes, however, that such a
requirement is not necessary because, in
most cases where negative pressure
respirators may be worn, half-masks are
acceptable, and half-masks eliminate the
concern about corrective glasses
interfering with facepiece seal. Because
the final standard allows contact lenses
to be worn, full facepiece respirators can
be worn by persons needing corrective
lenses; contact lenses obviously do not
interfere with facepiece seal. Thus, the
final rule gives employers several
options for addressing this concern of
the Committee’s.

Paragraph (h)—Maintenance and Care of
Respirators

The Committee urged OSHA to add
the phrase “on paid time” to this
paragraph to ensure that employers not
require employees to clean their
respirators on their own time. OSHA
has decided in the final rule simply to
require employers to ensure that
respirators are cleaned according to
mandatory procedures or their
equivalents. OSHA believes that this
approach is appropriate because the
record demonstrates that on-site,
employer-supervised cleaning is the
prevalent cleaning procedure and the
standard’s rigorous requirements for
cleaning respirators will limit off-site
cleaning of respirators by employees.
Paragraph (K)—Training

The training section of the proposal
would have required that employers
provide a training program for
employees who are required to wear
respirators. The Committee urged OSHA
to add language to paragraph (k)(1) to
require employers to provide, conduct
and document the effectiveness of the
training program. The final standard
takes a more integrated approach in that
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it requires employers to evaluate the
entire respiratory protection program
rather than the training program
specifically.

Paragraph (m)—Recordkeeping

OSHA has adopted the Committee’s
recommendation to add the phrase “and
make available” to proposed paragraph
(m)(2)(iii), which required employers to
maintain records of medical evaluations
in accordance with 29 CFR 1910.1020,
the Access to Employee Exposure and
Medical Records standard (see
paragraph (n)(1) of the final rule).

Appendix B—Recommended Practices

Appendix B-1 of the standard
contains practices for performing
positive and negative pressure faceseal
checks. Respirator wearers are required
by paragraph (g)(iii) to perform a
faceseal check before entering the work
area either by following the mandatory
faceseal check methods in Appendix B—
1 or by following the respirator
manufacturer’s recommended method,
if the employer shows that the
manufacturer’s method is as effective as
the required methods. The Committee
urged OSHA to add new fit check
methods to Appendix B-1, and OSHA
has responded to this recommendation
by allowing the methods suggested by
the Committee if they are as effective as
the methods in the Appendix.

ACCSH also recommended that
OSHA issue a separate respirator
standard for the construction industry.
OSHA has reviewed the Committee’s
comments to identify which
construction-specific concerns call for
provisions that differ from those
applicable to general industry. First,
many of the final standard’s provisions
are stated in performance language,
which is flexible enough to
accommodate differences in particular
workplaces or industries. For example,
approved fit test systems, both
guantitative and qualitative, are portable
and can be used on construction work
sites as well as in fixed industrial
facilities. Another example is the final
rule’s requirement for medical
surveillance; the frequency of medical
reevaluation is now event driven, which
will greatly simplify evaluations for
employees who frequently change
employment, as is the case with many
construction workers. Thus, OSHA
believes that the final rule is responsive
to the Committee’s concerns about the
uniqueness of the construction industry
and is sufficiently flexible to be used on
worksites in this sector.

D. Assigned Protection Factors

OSHA is reserving the sections of this
standard addressing assigned protection
factors (APFs) pending further
rulemaking. OSHA is working diligently
to complete the reserved portions of the
standard. In the interim, OSHA expects
employers to take the best available
information into account in selecting
respirators. As it did under the previous
standard, OSHA itself will continue to
refer to the NIOSH APFs in cases where
it has not made a different
determination in a substance-specific
standard.

E. Small Business Considerations

Pursuant to 5 U.S.C. 605(b) of the
Regulatory Flexibility Act, OSHA
certified to the Small Business
Administration that the proposed
respiratory protection standard would
not have a significant impact on a
substantial number of small entities.

For the purposes of fulfilling the
requirements of the Regulatory
Flexibility Act, the Agency in its
Preliminary Regulatory Impact Analysis
(PRIA) [Ex. 57] examined the impact of
the standard on a number of different
small establishment-size classes (1-7
employees, 8-19 employees, etc).
Although some economies of scale
associated with the proposed standard
were noted, the Agency found that,
given the modest costs per
establishment and the limited impact of
the proposed regulatory revisions as a
whole, the standard would not impose
a significant economic impact on a
substantial number of small entities.
These findings were summarized in the
NPRM (59 FR 58894). At the time that
OSHA published the NPRM for this
rulemaking (Nov. 15, 1994), the Agency
transmitted the certification setting forth
this conclusion, along with the full
PRIA, to the Small Business
Administration.

In developing the final standard, the
Agency has conducted a screening
analysis to identify any significant
impacts on a substantial number of
small entities. The details of the
screening analysis are presented in the
Final Economic Analysis, which is
available in the docket; a summary of
the analysis appears in section VI. Based
on this screening OSHA has again
determined that the final rule will not
impose a significant impact on a
substantial number of small entities.
The costs of the standard will equal no
more than 0.02 percent of revenues for
small firms in any affected industry, and
will therefore pose no threat of business
disruption, whether these costs are
absorbed by affected firms or passed on

to consumers. OSHA therefore certifies

that the final rule will not have a

significant impact on a substantial

number of small entities.

Nevertheless, the Agency has
designed the standard to minimize
impacts on all affected establishments,
and particularly on small entities.
OSHA's special consideration of small
businesses is in accord with the
Agency’s continuing policy to remain
sensitive to the needs of small entities
affected by Agency regulations.

Provisions that recognize the special
needs of small businesses are discussed
in more detail under specific sections of
the Summary and Explanation of the
standard, Section VIII. Examples of
provisions where consideration was
given to small businesses in making
regulatory decisions include:
—Reduction in the number of repeat fit

tests required for quantitative fit

testing;

—Allowing employers to use a
questionnaire (Appendix C is an
example) as a minimal medical
evaluation tool to ascertain an
employee’s ability to use respirators,
rather than requiring a hands-on
physical examination;

—Allowing medical evaluations to be
conducted either by a physician or by
another licensed health care
professional (PLHCP), which will
reduce medical surveillance costs
without compromising employee
protection;

—Making the frequency of medical
evaluations, after the initial
assessment, event-related instead of
time-related, e.g., only requiring such
evaluations when specific conditions
indicate a need for a reevaluation;

—Reducing the amount of paperwork
required in connection with medical
evaluations. OSHA's previous
standard required a physician to
determine pertinent health and
physical conditions, and further
required that the respirator user’s
medical status be reviewed
periodically (for instance, annually).
Historically, employers have had
physicians evaluate their employees’
physical conditions, and have
maintained records documenting
those evaluations;

—Revising the requirements for
disinfecting respirators from “‘after
each use’ to “‘as necessary to be
maintained in a sanitary condition” to
allow flexibility for small businesses;

—Requiring only that tags be used to
document respirator inspections,
rather than requiring written records;
and

—Allowing the employer to obtain a
certificate of analysis of breathing gas
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from the supplier rather than

requiring employers to conduct gas

analyses themselves.

In the Small Business
Administration’s Annual Report to
Congress, a summary of SBA’s
comments to the respirator docket (EX.
54-318) was provided. (Note that these
comments pertain to the proposed
rather than final rule.) SBA’s comments
have been examined alongside others
with regard both to the proposal and its
supporting economic analysis. As
indicated, many of SBA’s suggestions
have been adopted; the SBA’s comments
on the Preliminary Regulatory Impact
Analysis are discussed in detail in the
economic impact chapter of the Final
Economic Analysis.

Revised 29 CFR 1910.134 is intended
to serve as a “‘building block™ standard
with respect to future standards that
may contain respiratory protection
requirements; that is, future standards
that regulate respirator use in
controlling employee exposure to
hazardous conditions will refer to
provisions in the final respiratory
protection standard. Further, OSHA has
found that the respirator provisions of
existing substance-specific standards
(Asbestos, Cadmium, Lead, etc.) were
especially in need of revision in view of
newly revised § 1910.134. Except for a
limited number of respirator provisions
unique to each substance-specific
standard, the remaining regulatory text
on respirators now reads virtually the
same for each of these standards. For
example, all provisions addressing
respirator use, selection, and fit testing
were deleted from the substance-
specific standards, making these
standards consistent with the final
respiratory protection standard with
respect to these requirements. The
Agency believes that the revisions being
made to 29 CFR 1910.134 are
sufficiently comprehensive to allow
deletion of those provisions in the
substance-specific standards that
duplicated provisions in the revised
final rule. A provision was retained only
when it addressed conditions (for
example, medical evaluation) that were
unique and/or integral to the substance-
specific standard.

The Agency concludes that deletion
of duplicative provisions from the
substance-specific standards will
enhance compliance, especially for
small businesses, and will thus will
improve the protection afforded to
employees who use respirators.

1V. Certification/Approval Procedures

Section 1910.134(b)(8) of the previous
standard required that only those
respirators approved jointly by NIOSH

and MSHA be used by the employer.
The current respirator testing and
approval regulation, 30 CFR 11, which
authorized the Bureau of Mines and
NIOSH to jointly approve respiratory
protection devices, was promulgated on
March 25, 1972 at 37 FR 6244. On
November 5, 1974 the Mine
Enforcement Safety Administration
(MESA\) succeeded the Bureau of Mines
and joined NIOSH in jointly approving
respirators. Following the transfer of
MESA to the Department of Labor,
where it became the Mine Safety and
Health Administration (MSHA),
authority was transferred on March 24,
1978 to MSHA for joint approval with
NIOSH of respirators. Most of the
Bureau’s respiratory testing methods,
developed in the 1950s or earlier, were
changed in the 1970s to reflect changes
in testing technology.

NIOSH initiated revision of 30 CFR 11
in 1980. A public meeting was held in
July 1980 to address the certification
program. On August 27, 1987, NIOSH
published a notice of proposed
rulemaking (52 FR 32402) that would
have allowed NIOSH to certify
respirators under the new 42 CFR part
84 regulations, replacing the current
joint NIOSH/MSHA 30 CFR 11
certification regulations. The proposed
NIOSH certification regulations
contained new and revised
requirements for testing and
certification of respirators, and included
a set of assigned protection factors for
various classes of respirators. Public
hearings on the first draft of the NIOSH
proposal were held in January 1988. On
the basis of the comments received,
NIOSH prepared a revised proposal for
further public comment. On June 8,
1995 NIOSH published revised
respirator certification procedures for
particulate respirators (60 FR 30336)
and recodified the previous certification
standards for the other respirator classes
as 42 CFR Part 84. These certification
procedures address N, P and R class
particulate respirators at 95%, 99%, and
99.7% levels of effectiveness.
Additional public comment was sought
at public meetings convened in June
1996 to assist NIOSH in preparation of
future rulemakings that will continue
the revision of the certification
procedures for other classes of
respirators. In October 1997, NIOSH
announced the intended priority order
for these future rulemakings. Relevant
aspects of these proceedings are
discussed in the Summary and
Explanation.

V. Significance of Risk

Respirators are used by American
workers as a means of protection against

a multitude of respiratory hazards that
include chemical, biological, and
radiological agents. Situations in which
respirators are relied upon to provide
protection from these hazards include
those that involve immediately life-
threatening situations as well as routine
operations where engineering controls
and work practices are not able to
provide sufficient protection from these
hazards. In these situations, respirators
must “‘seal off”” and isolate the worker’s
respiratory system from the
contaminated environment. The risk
that a worker will experience an adverse
health outcome when relying on
respiratory protection is a function of
the toxicity or hazardous nature of the
air contaminants present, the
concentrations of the contaminants in
the air, the duration of exposure, and
the degree of isolation provided by the
respirator. When respirators fail or do
not provide the degree of protection
expected by the user, the user is placed
at an increased risk of any adverse
health effects that are associated with
exposure to the respiratory hazards
present. Therefore, it is critical that
respirators perform as they are designed
to do to ensure that users are not at an
increased risk of experiencing adverse
effects caused by exposure to respiratory
hazards.

OSHA has discussed the nature of
adverse health effects caused by
exposure to airborne chemical hazards
many times in previous rulemaking
efforts (see, for example, Appendix A of
the Hazard Communication standard, 29
CFR 1910.1200 and the preambles to
any of OSHA'’s single substance
standards codified in 29 CFR 1910.1001
to 1910.1052). In all instances where
OSHA has promulgated new or revised
PELs for chemical air contaminants,
OSHA has determined that the health
effects associated with exposure to the
contaminants represent material
impairment of health because the effects
are life-threatening, cause permanent
damage, or significantly impair the
worker’s ability to perform his or her job
in a safe manner. As discussed in
Section VI of this preamble, OSHA
expects that thousands of illnesses and
hundreds of fatalities that are presently
being caused by exposure to hazardous
substances will be avoided annually
among respirator wearers as a result of
improvements and clarifications made
to the earlier standard by this final rule.

Evidence on current workplace
exposure levels confirms that respirators
are needed in many work situations to
protect workers against serious work-
related illness. To illustrate, OSHA
identified several substances that
represent a range of adverse effects and
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for which OSHA'’s Integrated
Management Information System (IMIS)
database has documented workplace
exposures that exceed the current PELs
for these substances. The effects
represented by this subset of the IMIS
and the associated substances for which
there are documented overexposures
include:

—Sudden death/asphyxiation—carbon
monoxide, carbon dioxide;

—Loss of lung function—wood dust,
welding fume, manganese fume,
copper fume, cobalt metal fume,
silica;

—~Central nervous system
disturbances—carbon monoxide,
trichloroethylene;

—Cancer—chromic acid, wood dust,
silica; and

—Cardiovascular effects—carbon
monoxide.

When respirators are used during
operations where exposures exceed
OSHA's PEL, OSHA believes that there
is little or no margin that would protect
the worker in the event that the
respirator does not perform as well as
designed or expected. For all of the
substances for which OSHA has
promulgated a comprehensive health
standard (i.e., Arsenic, 29 CFR
1910.1018; Asbestos, 29 CFR 1910.1001;
Benzene, 29 CFR 1910.1028; Lead, 29
CFR 1910.1025; Ethylene Oxide, 29 CFR
1910.1047), OSHA has determined that
exposure above the PEL is associated
with a significant risk of material
impairment of health, and believes as a
matter of policy that exposures below
the PEL may be associated with risk
levels that are significant. That is, there
is no exposure level near or somewhat
above the PEL that can be considered to
be at a low or insignificant risk level.
Therefore, where workers perform jobs
that result in exposures above the PEL
for any of these substances, use of
properly functioning respirators is
essential to ensure that workers are not
placed at significant risk of material
impairment of health.

Throughout this preamble, OSHA has
demonstrated that adequate fit testing,
proper respirator selection, worker
training, and thorough inspection and
maintenance are essential elements of a
respirator program. Without these
requirements, OSHA believes that there
is a greater chance that a respirator user
will inhale potentially dangerous air
contaminants, either by improper
selection of equipment, excessive
respirator leakage, improper use of the
respirator, or any combination of these.
This section presents an analysis
conducted by OSHA to evaluate the
improved protection to workers who use

respiratory protection equipment by the
type of effective respirator program
required by the final rule.

In the context of a respiratory
protection program, the health risk
presented to workers can be represented
as the risk that a respirator will fail to
provide some minimum expected level
of protection, which increases the
possibility that the user of the respirator
will be overexposed to a harmful air
contaminant. This presumes that
respirators will be selected and used in
work settings where exposure to
ambient concentrations of air
contaminants poses an unacceptable
health risk, and, if the respirator
performs as expected, the wearer will be
protected from that risk. For example,
an employer who provides a half-mask,
chemical cartridge respirator for
employee use might typically assume
that the respirator will filter out 90
percent of the contaminant and base his
or her choice of respirator on that
assumption. If the respirator performs
less effectively than expected, the
employer’s expectation that the
respirator will provide effective
protection will not be fulfilled.

This concept of risk differs from that
used by OSHA in its substance-specific
health standards, in which the Agency
typically defines risk as the probability
that a worker will acquire a specific
work-related illness. Quantifying that
kind of risk requires the analysis of data
that relates the magnitude or intensity of
exposure to the incidence or prevalence
of adverse effects seen among exposed
populations or experimental animals. In
contrast, the kinds of hazardous
situations covered by the final
respiratory protection standard are
varied in terms of the nature of the
hazard present (i.e., acute, chronic, or
both), the frequency and magnitude of
exposure, and the types of illnesses
associated with exposure to those
hazards. As a consequence, the health
risks addressed by the final rule cannot
be described in terms of an illness-
specific risk, but instead relate to the
more general probability that a
respirator will provide insufficient
protection causing the wearer to be
exposed to a dangerous level of one or
more air contaminants.

Certain studies, referred to as
“workplace protection factor” (WPF)
studies, have attempted to measure the
effectiveness of respirators under actual
conditions of use in the workplace. The
WPF is a measure of the reduction in
exposure achieved by using respiratory
protection and is represented by an
estimate of the ratio of the concentration
of a contaminant found in the
workplace air to the concentration

found inside the respirator facepiece
while the respirator is being worn. As
the degree of protection afforded by the
respirator increases, the WPF increases.
Alternatively, the degree of protection
provided by a respirator can be
expressed as a penetration value, which
is the reciprocal of the WPF and reflects
the ratio of the concentration of
contaminant inside the facepiece to the
concentration outside. For example, a
WPF of 50 equates to a penetration
value of 0.02 and means that the
concentration inside the respirator
facepiece is one-fiftieth of the ambient
level.

Because WPF studies are designed to
evaluate the field effectiveness of
respiratory protection equipment, study
protocols usually have been designed to
minimize factors that can reduce
respirator performance. Such factors
include selecting the wrong type of
respirator for the working conditions
under which the study is being
conducted, use of poorly fitting
respirator facepieces (i.e., testing of
respirator fit is routinely done in well-
conducted WPF studies), inadequate
training of wearers in proper respirator
adjustment and use, or excessive
leakage caused by malfunctioning or
dirty respirator parts. Typically, WPF
study protocols include procedures for
properly selecting respirators and
ensuring that they are in good working
order, assigning respirators to workers
on the basis of valid qualitative or
guantitative fit tests, training wearers on
how to adjust strap tension properly and
use the respirator, and ensuring that
neither facial hair nor other personal
protective equipment is likely to
interfere with respirator fit. In addition,
workers included in WPF studies are
usually monitored throughout the
period that respirators are worn to verify
that the equipment is being properly
used. All of these conditions reflect the
principal elements of a strong respirator
program in which respirator
performance is optimized; therefore, the
results from a good WPF study can
mirror the results obtained by an
employer who implements a well-run
respiratory protection program.

To quantitatively evaluate the impact
of implementing a good respirator
program on respirator performance,
OSHA identified several WPF studies
that were conducted using methods that
reflect a comprehensive program, and
compared these results to other
workplace studies that did not employ
all of the elements of a good program.
Quantitative approaches are used to
develop (1) aggregate estimates of
respirator effectiveness in both the
presence and absence of a good
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respiratory protection program, and (2)
estimates of the frequency with which
workers are likely to achieve inadequate
protection while using a respirator,
given the presence or absence of a good
underlying program. All of the studies
used in this analysis pertain to the
effectiveness of half-mask, negative-
pressure respirators, and all are
contained in OSHA's rulemaking docket
(H-049).

Many of the well monitored WPF
studies conducted were reviewed by
Nelson et al. in 1995 (Ex. 64-514); these
authors selected data from seven such
studies to evaluate the overall field
effectiveness of half-mask, negative-
pressure respirators. Each of the studies
described by Nelson et al. ensured
selection of properly fitted respirators
either by an accepted qualitative fit test
(QLFT) (i.e., isoamyl acetate or
saccharin) or by a quantitative fit test
(QNFT) where only respirators that
provided a minimum protection factor
to the wearer of at least 100 were
selected. Each of these studies provided
for worker instruction in proper
respirator use, and workers were
monitored during each study to ensure
proper use. An additional six studies
were reviewed by Nelson et al. but were
rejected either because they allegedly
used biased sampling methods to
determine ambient and in-facepiece
contaminant concentrations or because
the authors believed that improper or
invalidated fit test procedures were
employed.

In the studies selected by Nelson et al.
for analysis, workers used elastomeric
or disposable respirators equipped with
dust-mist, dust-mist-fume, or high-
efficiency particulate (HEPA) filters, and
the collection of studies represented a
range of workplace exposure situations,
including pigment production, metals
refining, asbestos exposure during
brake-repair work, welding, and spray
painting. Geometric Mean (GM) WPF
values from these studies ranged from
47 to 3,360, with an overall GM WPF of
290. The 5th percentile WPF from the
data set was estimated to be 13, with a
95% confidence interval of 10-18.
Nelson et al. concluded from the
analysis of the overall data set that the
assigned protection factor of 10 for half-
mask, negative-pressure respirators was
reasonable given that a WPF of less than
10 would not likely occur more than 5
percent of the time. In addition, Nelson
et al. found no significant difference in
the field performance of disposable
respirators compared to elastomeric
models. OSHA has not conducted a
detailed comparative evaluation of WPF
values obtained from disposable vs.
elastomeric respirators; if, in fact,

disposable respirators provide less
protection than elastomeric respirators,
the WPFs that can be achieved under a
good respirator program will be
overstated in this analysis since Nelson
et al.’s compiled data reflect the use of
both types of respirators.

Each of the studies reviewed by
Nelson involved worker exposures to
dusts. OSHA could identify only one
WPF study, by Galvin et al. in 1990 (Ex.
64-22), that examined respirator
effectiveness against exposure to a
vapor-phase contaminant rather than a
particulate. In this study, WPF
measurements were taken on a group of
13 styrene workers who used half-mask,
air-purifying respirators equipped with
chemical cartridge filters. All employees
were assigned respirators based on
passing an irritant smoke fit test, and all
were trained on how to properly don the
respirator and conduct fit checks. In-
mask and ambient styrene
concentrations were measured over one-
hour periods, during which employees
were instructed not to readjust the
facepiece. Chemical cartridges were
changed with each new sampling period
to ensure that there was no
breakthrough. In-mask styrene
concentrations were adjusted upwards
by 40 percent to account for pulmonary
retention, which avoided potentially
overestimating the WPF. The GM WPF
for the overall cohort was reported to be
79, with a geometric standard deviation
(GSD) of 3.51. There was no significant
difference in WPF values between those
workers engaged in relatively physical
operations, such as spraying, compared
to those performing less physical work
tasks. The GM WPF found by Galvin et
al. for styrene-exposed workers lies
within the range of GM WPF values
reported in the studies reviewed by
Nelson for worker cohorts exposed to
particulate-contaminated environments.

Nelson in his 1995 report (Ex. 64-514)
excluded the Galvin et al. study from
his analysis because fit tests were
performed using the irritant smoke
protocol. As discussed in the Summary
and Explanation section of this
preamble, OSHA has determined that
the irritant smoke qualitative fit test
provides a valid, effective test of
respirator facepiece fit. The procedures
used by Galvin et al. to ensure adequate
worker training and respirator use are
consistent with the elements of a
permissible respirator program, and
OSHA, therefore, finds it appropriate to
include this study in the set of WPF
studies that are representative of
effective respiratory program practices.

In contrast, OSHA has identified three
studies where investigators also
determined WPF values for half-mask,

negative-pressure respirators, but where
few steps were taken to ensure
maximum respirator performance.
OSHA believes that these studies
illustrate the relative lack of protection
afforded by respirators when certain
critical elements of the respiratory
protection program are missing or
inadequate. The studies identified by
OSHA are those by Toney and Barnhart
in 1972 (Ex. 64—-68), Moore and Smith
in 1976 (Ex. 64-49), and Harris et al. in
1974 (Ex. 27-11).

Toney and Barnhart (Ex. 64—68)
conducted a WPF study to evaluate the
effectiveness of half-mask, chemical-
cartridge respirators on reducing
exposures of spray painters to solvent
vapors and aerosols. Data were obtained
from painters working at 39 different
sites and included both in-mask and
ambient concentrations. WPFs were
found to be low; from the raw data
presented in the study, OSHA
calculated a GM WPF of 3.8 for solvent
exposure (GSD=2.28, N=39) and a GM
WPF of 11.4 for aerosol exposure
(GSD=4.12, N=40). Penetration tests
performed on unused respirator
cartridges of the same types used in the
field indicated that the poor WPFs
achieved in the field tests were caused
by poor respirator fit and a lack of
respirator maintenance, and were not
due to any inherent defect in the
cartridges. The authors concluded that
respirators being used by painters were
not effective and cited several reasons,
all pointing to the lack of a respiratory
protection program at the facilities
tested. For example, 28 percent of
respirators used by the painters were
poorly maintained. Some of the
conditions found by the investigators
included deteriorating rubber on the
facepieces, the presence of stuck or
warped valves, missing head straps, and
evidence of leakage around the cartridge
seal. In addition, it was apparent that
some of the cartridges had not been
changed for extended periods of time.
Many of the facilities studied supplied
non-approved respiratory protective
devices (respirators were approved by
the Bureau of Mines at the time of the
study), and most had no formal training
or maintenance program in place. The
authors found that “* * *management
and workers are extremely uninformed
on the subject of selection, use, and care
of respiratory protective devices.” (Ex.
64-68, p. 93).

The second study, conducted by
Moore and Smith in 1976 (Ex. 64—49),
measured WPF values obtained by
workers exposed to sulfur dioxide (SO5)
during a furnace charging operation at a
copper smelter. Three models of half-
mask, chemical cartridge respirators
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were tested on each of nine workers; in-
mask and ambient SO, concentrations
were measured during the furnace
charging operation while the respirators
were worn. There is no indication in the
study that qualitative or quantitative fit
testing was performed to verify adequate
facepiece fit. A total of 81 samples were
collected, 5 of which were excluded
from the analysis because the subjects
removed or lifted the respirator
facepiece during the sampling period.
Average ambient SO, concentrations
varied in the range of 53 to 61 mg/m3
(20.4 to 23.5 ppm) during the sampling
period. Geometric mean WPF values
reported for each of the three models of
respirator were 22.1 (SD=22.6), 18.4
(SD=14.2), and 12.9 (SD = 11.0). Moore
and Smith concluded that the overall
protection afforded by the respirators
was poor, and that between one-third
and one-half of the protection factors
achieved would be below 10, the
accepted minimum protection factor for
that type of respirator. Reasons given by
the authors for the poor fits observed
among the subject workers included the
possibility that strap tension was not
properly adjusted (the authors did not
control or monitor strap tension),
variation in facial hair (despite the lack
of beards or wide sideburns), and
normal work activities that caused head
motion and deep breathing associated
with heavy work.

The third study is that of Harris et al.
in 1974 (Ex. 27-11), who evaluated the
performance of five half-mask dust
respirators among 37 miners working in
4 coal mines. In-mask and ambient dust
measurements were made throughout
the workshifts, during which miners
intermittently used respiratory
protection. Thus, this study differs from
the others described above in that the
ratio of in-mask to outside
concentrations included periods of time
where the respirator was not worn, in
contrast to the typical WPF study. The
ratio of in-mask to outside concentration
determined during periods of
intermittent respirator use, termed the
“effective protection factor” (EPF), is
not directly comparable to WPF values
because, to the extent that workers
spend time in contaminated
atmospheres without respiratory

protection, the WPF will tend to
understate the actual protection
obtained while the respirator is being
worn. However, according to
Poppendorf in 1995 (Ex. 54-512), it is
possible to use EPF data to estimate the
WPF that was likely to have been
achieved during periods of respirator
use if both of the following are known
or can be estimated: (1) The fraction of
time during which the respirator was
not worn by the subject, and (2) the ratio
of contaminant concentration in areas
where the respirator was worn to that in
areas where the respirator was not worn.
Poppendorf (Ex. 54-512) described the
mathematical relationship between the
EPF and WPF and suggested that the
likely range of average WPF values
achieved by the miners during periods
of respirator use was 3.6 to 5.7. This
estimate of WPF is based on an
observation by Harris et al. that miners
wore their respirators about half of the
time during the sampling periods, and
an assumption by Poppendorf (Ex. 54—
512) that the dust levels in the air while
respirators were worn were at least 5
times higher than airborne dust levels
during periods of respirator non-use.
OSHA believes that the latter
assumption is reasonable given that
Harris et al. reported that, for the most
part, miners wore their respirators only
when visible airborne dust was present.
Harris et al. noted that the hard hats
worn by the miners interfered with
proper respirator strap positioning and
adjustment; OSHA believes that this
factor, as well as the apparent lack of fit
testing, is likely to have contributed to
the low protection factors experienced
by the miners.

OSHA believes that the studies
described above demonstrate that
improved respirator performance can be
achieved under actual workplace
conditions if fit testing is used to select
respirators, if respirators are clean and
in good working order, and if employees
are properly trained and supervised in
their use. This is evident when the
summary statistics from aggregate
protection factor data obtained from
field studies on groups of employees
using respirators in the absence of a
strong respirator program (i.e., Moore
and Smith, Toney and Barnhart, Harris

et al.) are compared with those obtained
from cohorts using respirators under the
condition of a strong program (i.e., the
studies reviewed by Nelson and the
study by Galvin et al.). Summary
protection factor data from these studies
are presented in Table V-1 as geometric
mean and mean WPF values, and the
geometric standard deviation (GSD) of
the distribution of WPF values. From
these summary statistics, OSHA
computed a weighted geometric mean
WPF across cohorts exposed to
particulate contaminants to compare the
central tendency in protection factors
achieved both with and without an
adequate underlying respirator program
(see footnote on Table V-1).

In general, groups of employees using
respirators against particulate exposures
under a strong program achieved an
overall GM protection factor about 25-
fold higher than groups using
respirators without the elements of a
strong respiratory protection program.
In studies that did not implement all of
these elements, mean WPF values
among the particulate-exposed worker
cohorts tested ranged from about 6 to
22. Mean WPF values for particulate-
exposed worker cohorts included in the
WPF studies where elements of a good
program were implemented ranged from
72 to 2,400, with the mean WPF from
one study estimated to be 11,500. The
results from studies that examined
respirator effectiveness against gas or
vapor, also included in Table V-1, show
an 8-fold difference in overall GM WPF
values. With only one exception, the 95
percent confidence intervals around the
GM WPF values computed from the
studies reflecting inadequate program
practices do not overlap with those
computed from the studies reflecting
strong program elements (see Table V-
1); thus, the hypothesis that there are no
differences in the GM WPF values
between the two groups of studies is
rejected. This analysis suggests that
implementation of a good respiratory
protection program containing the
elements described by the final rule can
contribute to a substantial increase in
the overall performance of respirators
used in actual workplace settings, as
measured by the mean WPF across
groups of workers.
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TABLE V—-1.—SUMMARY RESULTS FROM WORKPLACE PROTECTION FACTOR (WPF) STUDIES AND ESTIMATED FRE-
QUENCIES OF RESPIRATOR FAILURE, BASED ON A ONE-FACTOR ANOVA ANALYSIS OF DATA FROM WORKPLACE PRO-

TECTION FACTOR (WPF) STUDIES

Estimated percent of workers with:
: Geometric
Geometric mean Mean WPF <10 | WPF <2 at
Study WPF (95% C.I.1) ggﬂgﬁéﬂ WPF Mean Mean at least least 5%
WPF <102 | WPF <22 | 5% of the of the
time3 time 3
Studies Reflecting Inadequate Program Elements
Particulate Exposure
Toney and Barnhart [1972] (Ex. 64-68) ..... 411.4 (3.2-39.6) 44,12 311 76.8 9.0 100 60.4
Harris et al. [1974] (Ex. 27-11)
Low Estimate 53.6 (1-17.9) 52-93 6.4 99.7 38.8 100 96.4
High Estimate 55.7 (1.6-20.4) 52.93 10.2 97.0 12.5 100 82.3
Weighted Geometric Mean 65.6
Gas/Vapor Exposure
Moore and Smith [1976] (Ex. 64—69)
Respirator A 15.29 (8.3-28.1) 72.36 22.1 36.2 <0.01 98.9 1.9
Respirator B .. 13.72 (7.7-24.4) 72.15 18.4 41.3 <0.01 99.7 0.5
Respirator C .. 9.59 (4.8-19.2) 72.16 12.9 83.1 <0.01 100 9.0
Toney and Barnhart [1972] (Ex. 64-68) ..... 43.8 (1.2-11.9) 42.28 5.3 100 147 100 95.7
Weighted Geometric Mean .............. 69.4
Studies Reflecting Good Program Elements
Particulate Exposure
Dixon and Nelson [1984]8 .........ccccoveevneenne 3360 (3101-3640) 4.8 11,498 <0.01 <0.01 <0.01 <0.01
Gaboury and Burd [1989]8 ... 47 (31-72) 25 72 0.2 <0.01 30.1 <0.01
Lenhart and Campbell [1984]8 ... 166 (120-228) 3.8 405 0.1 <0.01 9.0 0.02
Nelson and Dixon [1985]8 .......... 258 (192-347) 5.2 1004 0.7 <0.01 14.5 0.3
Gosselink et al. [1986]8 ....... 96 (75-123) 2.3 136 <0.01 <0.01 0.1 <0.01
Colton and Mullins [1992] 8 147 (117-185) 25 224 <0.01 <0.01 0.1 <0.01
Myers [1990]8 ........ccccoc..e. 346 (256-468) 7.2 2,428 2.8 0.1 22.2 1.7
Weighted Geometric Mean .............. 6142
Gas/Vapor Exposure
Galvin et al. [1990] (Ex. 64—22) .......cccoen.... 79 (54-115) 35 173 11 <0.01 31.7 0.2

195% confidence interval of the geometric mean WPF calculated as follows for simultaneous confidence intervals: §+SD+Vn tn_11_0/2,

—(1—0.05)UN

where n is the number of WPF measurements in each study and N is the number of studies being compared (i.e., 10 for particulate studies

and 5 for gas/vapor studies).

2 Calculated from equation 9 as described in the text; 6 = 0.1 for WPF = 10, & = 0.5 for WPF = 2.

3 Calculated from equation 10 as described in the text; k = 0.1 for WPF = 10, k = 0.5 for WPF = 2.

4 Calculated by OSHA from raw data presented by the authors.

5Range of WPF values estimated by Popendorf [1995] (Ex. 54-512), from effective protection factor values (EPF) reported by Harris et al.
GSDs calculated by OSHA from median and mean EPF values reported by Harris et al.

6 Calculated as a weighted geometric mean as follows: exp[(ZInGM/(InGSD)Z)/Z(ll(InGSD)2)]

7 Calculated by OSHA from median and mean WPF values reported by Moore and Smith.

8 Studies reviewed by Nelson [1995] (Ex. 64-514).

The three WPF studies representing
deficient program practices were all
conducted 10 to 20 years earlier than
the WPF studies reflecting good
program elements. Thus, differences
between the two groups of studies in
working conditions, processes and
exposures, or respirator equipment and
technology could confound the
comparison of respirator effectiveness
measures. OSHA is not aware of any
recent studies that have been conducted
that were designed to evaluate the
impact of respirator program elements
on respirator effectiveness, nor are
recent studies available that have
attempted to measure respirator
effectiveness under conditions of a poor
respiratory protection program. OSHA
believes that this analysis of program
impacts on respirator performance is
based on the best available data.
However, OSHA has considered
whether confounding factors related to

the elements of a good respirator
program may also have contributed to
the differences in respirator
performance reported by the two groups
of WPF studies. For example, respirator
fit can be adversely affected by vigorous
work activity requiring head motion and
deep breathing. Heavy work loads also
contribute to respirator discomfort,
which may cause a worker to wear a
respirator too loosely. The nature of the
air contaminant affects respirator
performance in that different types of
respirator filters have different
capabilities in purifying contaminated
air and gas-phase contaminants and
small-particulate aerosols pass more
readily through leak points than do
aerosols comprised mostly of larger
particles.

OSHA does not believe that any
systematic differences in working
conditions or respirator technology
contribute substantially to the

differences in respirator effectiveness
found between the two groups of studies
included in the analysis. For example,
both groups of studies represent a range
of workplace situations that involve
strenuous and non-strenuous work. In
the studies that do not reflect good
program practices, workers were
engaged in active, strenuous work
(smelter operations and coal mining) as
well as less active work (spray painting).
Similarly, studies that reflect good
program practices have also been
conducted on worker cohorts engaged in
both active work (metals refining) and
less active work (spray painting, brake
repair). Both groups of studies also
involve a range of contaminants,
including both gas-phase and various
kinds of particulate. Some of the studies
reviewed by Nelson included
information on the size distribution of
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particulates to which workers were
exposed, with the range across these
studies including both respirable and
non-respirable particles. Other studies
included in the Nelson analysis
reported that workers were exposed to
both dust and fume. Therefore, the
differences in WPFs found between the
two groups of studies cannot be
explained by differences in particulate
sizes or characteristics. Both groups of
studies also represent a variety of half-
mask respirator designs and filters,
including single-use respirators and
respirators equipped with dust/mist
(i.e., non-HEPA) filters. OSHA believes
it unlikely that the 14-fold difference in
overall WPFs between the two groups of
studies can be primarily attributed to
any fundamental differences in
respirator equipment or technology.
Therefore, OSHA finds that the
differences in WPF values obtained
from the two groups of studies are more
likely to reflect differences in how well
the respirators fit the subject workers,
the condition of the respiratory
equipment used, and the extent to
which the equipment was used
properly, rather than any confounding
caused by systematic differences in
work settings, the nature of the
exposures, or the age of the WPF
studies.

The kinds of summary statistics
presented in Table V-1 have been used
by several investigators to demonstrate
how poorly or how well respirators can
protect workers under actual conditions
of use (see, for example, Moore and
Smith (Ex. 64—69), Nelson et al. (Ex. 64—

@
)
©)

Where:

P = the penetration value for a worker
for a particular wearing period,

Up = the arithmetic mean penetration
value for the population,

B = a lognormally distributed factor that
transforms y,, to the arithmetic
mean penetration value for the
individual worker, and

W = a lognormally distributed factor
that transforms p, x B to the P value

514)). However, such descriptive
measures can only provide information
on the aggregate frequency distribution
of protection factor values in a group of
workers. Although it is useful to rely on
summary statistics from aggregate
protection factor data to make general
statements about the effectiveness of
respirators, such measures do not
adequately convey information on the
number or proportion of workers who
remain at risk of overexposure to air
contaminants despite the use of
respiratory protection, or how
frequently an individual worker might
experience poor fits.

Nicas (Ex. 156) and Nicas and Spear
in 1992 (Ex. 64-425) have suggested that
using statistics from aggregate
protection factor data does not
adequately describe the true risk of
overexposure to workers using
respirators because the approach fails to
recognize that there are two different
sources of variability that account for
the overall variation in protection factor
values measured from a given cohort of
workers. One source of variability in
protection factors is the variation
typically experienced by a single worker
from one day to the next; this is termed
within-worker variability. The second
source of variability reflects the
observation that different workers
within a group will achieve different
average protection factors over a given
period of time; this is termed between-
worker variability. In a peer-reviewed
article, Nicas and Spear (Ex. 64—-425)
have described a statistical model that
accounts for both sources of variability.

P:“‘p x BxW
GM[P] = p, x GM[B] x GM[W]

This model has been used by OSHA to
estimate the following from the
protection factor studies described
above to better characterize risks to
workers who use respirators both in the
absence of and under a strong
respiratory protection program:

(1) The proportion of workers who fail to
achieve a long-term average protection factor
at or above some specified target level,
exposing the worker to an increased risk of
a chronic health hazard (i.e., a health hazard
that is typically associated with long-term
cumulative exposure); and

(2) The proportion of workers who achieve
a protection factor below some specified
target level at least 5 percent of the time that
the respirator is worn, thus increasing the
frequency with which a worker may be
exposed above an effect concentration
associated with an acute health hazard.

The Nicas and Spear model (Exs. 64—
425, 156) used by OSHA in this analysis
is a one-factor analysis of variance and
is described briefly as follows. Let P
denote a penetration value experienced
by the wearer of a respirator during a
randomly selected wearing time (P is
defined as the reciprocal of the
protection factor PF measured in the
workplace, or 1/PF). For example, a P
value of 0.1 for a respirator wearer
reflects that a protection factor of 10 was
achieved in the workplace for that
individual. If one were to measure the
penetration values among members of a
group of workers over time and
aggregate the results, the total
distribution of P values can be described
by the following parameters:

GSD[P] = exp;/In GSD[B] + In? GSD[W]

experienced by the individual
worker for a particular wearing
time.

The factors W and B describe within-
worker variability and between-worker
variability, respectively.

Since workplace protection factor
studies typically report the geometric
mean and geometric standard deviation
of protection factor values obtained

from a cohort of respirator wearers (i.e.,
GM[P] and GSDI[P]), the parameters
described above for within-worker and
between worker variability can be
estimated as follows if the relationship
between GSD[B] and GSD[W] are known
or assumed. Let R represent the ratio of
GSD[W]/GSD[B]; then GSD[B] can be
estimated from GSD[P] and R by the
relationship

(4)  GD[B]= exp%—%ln RE+%§/In2 R+2(In GSD(P) - In’ R)%
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GSD[W], GM[B], and GM[W] are
estimated by:

(5  GSD[W]=GSD[B|CR
(6)  GM[W] = Vexp(050n?(GSD[W]), and
(7)  GM[B]= ]./exp(O.S[I n2(GSD[B]).

The arithmetic mean of the total
distribution of penetration values across
the whole cohort, pp, is estimated by:

Nicas (Ex. 156) defines two additional
values, 8 and K, that are based on the
parameters described above. The value
O represents the 95th percentile of the
between-wearer distribution of average
penetration values among a cohort of

and Z is the standard normal deviate. By
estimating the parameters p,, GM[B],
and GSD[B] from WPF data, one can
estimate the probability that a respirator
wearer could have an average
penetration value greater than some
specified value 0.

_ GMI[P]
P~ (GM[BICGM[W])

(8)

respirator wearers; thus, thereisa s
percent chance that a respirator wearer
in the cohort could have an average
penetration value of é or higher. If 8 is
set to some penetration value reflecting
some minimum acceptable value of

. _(|n6—(|npp+|nGM[B]))
© 2= InGSD[B]

The value K is defined by Nicas (EX.
154) based on the distribution of each
worker’s 95th percentile P value and
represented the P value experienced at
least 5 percent of the time by 95 percent
of workers in the cohort. If K is set to
some minimum acceptable P value, the

protection, the probability that a
respirator wearer would fail, on average,
to achieve the minimum acceptable
penetration value is Pr(Z>z), where

estimated probability that a respirator
wearer could fail to achieve the
minimum P value at least 5% of the
time is Pr(Z>z), where

Ink Inpp+InGM[B]+(1645InGSD[\N])—(O.5In2GSD[V\/])]

(10) zZ=

and Z is the standard normal deviate.
Thus, the proportion of workers who
fail to achieve a P value of k at least 5
percent of the time can be determined
by estimating the parameters p,, GM[B],
and GSD[W] from WPF data.

The following hypothetical example
illustrates OSHA's use of the model to
estimate the risk to workers of
experiencing an overexposure while
using respiratory protection. Suppose
that the WPF values obtained from a
group of workers using half-mask,
negative-pressure respirators are found
to have a geometric mean of 50 (i.e.,
GM[P] = 1/50 = 0.02) and a geometric
standard deviation of 3.0 (GSD[P] = 3.0).
Furthermore, from one of the WPF
studies reviewed by OSHA (Galvin et
al.) (Ex. 64-22), it was reported that
within-worker variability exceeded
between-worker variability in workplace

InGSD[B]

protection factors, with the ratio
GSD[W]/GSDI[B] = 1.5. From equations 4
through 7 above, and assuming that R =
1.5, then GSD[B] = 1.73, GSD[W] = 2.60,
GM[W] = 0.63, and GM[B] = 0.86. The
arithmetic average of the cohort’s P
values, Uy, is estimated from equation 8
to be 0.037. If a protection factor of less
than 10 (the NIOSH minimum assigned
PF for half-mask respirators) is
considered to place the worker at risk of
an overexposure, then equation 9
predicts a probability of 1.8 percent that
a worker in the group would be
expected to have an average WPF value
of 10 or less (i.e., dissetto 0.1in
equation 9); that is, 1.8 percent of the
group of respirator wearers would
frequently encounter situations where
they are working in a hazardous
environment without the minimum
protection expected from the respirators

being used. By equation 10, there is a
substantial probability (47 percent) that
a worker in the cohort would not
achieve a minimum protection factor of
10 at least 5 percent of the time that
respirators are used (i.e., K issetto 0.1
in equation 10).

OSHA used the Nicas and Spear
model, the summary data from the WPF
studies reviewed above, and the method
outlined in the example described above
to estimate the probability that a
respirator wearer would fail to receive
adequate protection from their
respirator; the detailed results of this
analysis appear in Table V-1, and
summary findings are listed in Table V-
2. From the studies that reflect the lack
of an adequate respiratory protection
program, the Nicas and Spear model
predicts a high probability (between 36
and 100 percent) that a wearer would
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not achieve an average protection factor
of 10. Data from two of these studies by
Toney and Barnhart (Ex. 64—68), and
Harris et al. (Ex. 27-11), when used in
the model, suggest a probability of
between 13 and 39 percent that the
average WPF for a respirator wearer
could be 2 or less, which may be
considered equivalent to receiving no
long-term protection at all. In contrast,
workers included in the studies

reflecting good respirator program
elements would be expected to
experience low WPFs much less
frequently. The probability that a wearer
would attain an average WPF of 10 or
less is estimated to be between <0.01
and 3 percent. Results from the studies
that reflect good respiratory program
practices also indicate that long-term
average WPF values at or below 2 would
rarely occur. The results from this

analysis demonstrate that deficiencies
in implementing a good respirator
program can greatly increase the chance
that the wearer of a negative-pressure
respirator will receive less than the
minimum expected average protection
from the respirator over the long-term,
thus increasing the chance that the
worker will be exposed to a higher
chronic health risk.

TABLE V—2.—SUMMARY ESTIMATES OF THE PROBABILITY OF ACHIEVING INADEQUATE FITS FOR HALF-MASK, NEGATIVE-
PRESSURE RESPIRATORS UNDER DEFICIENT AND GOOD RESPIRATORY PROTECTION PROGRAMS

Quality of respirator program

Percent probability that wearer will
achieve

Workplace fit fac-

tor of less than 10

at least 5 percent
of time that res-
pirator is worn

Average work-
place fit factor of
less than 10

Deficient

(€70 o o ISP

36-100
<0.01-3

99-100
<0.01-32

OSHA'’s analysis (Tables V-1 and V-
2) also demonstrates that workers using
respiratory protection under a deficient
program will be exposed more
frequently to higher concentrations of
airborne contaminants, which may
increase the risk that the worker will
experience acute health effects. The
Nicas and Spear model applied to the
studies that reflect inadequate respirator
programs predicts nearly a 100 percent
chance that a protection factor of less
than or equal to 10 would be
experienced at least 5 percent of the
time. Under conditions of a good
respirator program, use of the model
suggests no more than a 32 percent
chance that WPFs of less than or equal
to 10 will occur more than 5 percent of
the time.

OSHA finds that, without an adequate
respiratory protection program in place,
a substantial fraction of respirator users
are at risk of being overexposed to
hazardous air contaminants due to poor
respirator performance. The studies
conducted under conditions of a poor
respirator program, when analyzed
using the Nicas and Spear model,
suggest a greater than 50 percent
probability that the wearer of a half-
mask, negative-pressure respirator will
regularly fail to attain the expected
minimum level of protection, and that
the chance of receiving essentially no
protection is substantial. OSHA
considers these risks of overexposure to
be significant. The studies reviewed by
Nelson and the Galvin study indicate
that these risks are considerably lower
in situations where respirators are used
in conjunction with the implementation

of strong respiratory protection program
elements such as appropriate fit testing,
adequate employee training, use of
clean respirators in good working order,
and regular monitoring of employees to
ensure proper respirator use. Thus,
OSHA finds that implementation of a
comprehensive respiratory protection
program, such as the one prescribed by
the final rule, will substantially reduce
the risk of overexposure that is due to
respirator failure. Because such
overexposures can place workers at a
significant risk of health impairment, as
described earlier in this section, OSHA
also finds that promulgation of the final
rule will substantially reduce the
significant health risks associated with
those overexposures.

VI. Summary of the Final Economic
Analysis

In the Final Economic Analysis,
OSHA addresses the significant issues
related to technological and economic
feasibility and small business impacts
raised in the rulemaking process. This
analysis also explains in detail the
Agency’s findings and conclusions
concerning pre-standard (baseline)
conditions, such as respirator program
practices, in establishments in the
regulated community, and discusses
how and why the requirements of the
standard are expected to reduce
employee exposures. The preamble to
the revised rule and the Final Economic
Analysis are integrally related and
together present the fullest statement of
OSHA's reasoning concerning this
standard. The Final Economic Analysis

has been placed in the rulemaking
docket.

This analysis of OSHA'’s revised
Respiratory Protection standard (29 CFR
1910.134) has been conducted in
accordance with Executive Orders (EOs)
12866 and 12875, the Regulatory
Flexibility Act (as amended in 1996),
the Small Business Regulatory
Enforcement Fairness Act (SBREFA),
the Unfunded Mandates Reform Act
(UMRA) and the Occupational Safety
and Health Act. The standard is a
“significant” rule as defined by EO
12866, a “‘major” rule as defined by Sec.
804 of SBREFA, and a “‘significant” rule
as defined by UMRA.

The purposes of this Final Economic
Analysis are to:

« Describe the need for a revised
standard governing the use of
respirators;

« ldentify the establishments,
industries and employees potentially
affected by the standard;

« Evaluate the costs, benefits,
economic impacts and small business
impacts of the standard on affected
firms;

» Assess the technological and
economic feasibility of the standard for
affected establishments, industries, and
small businesses; and

« ldentify the availability of effective
non-regulatory and alternative
regulatory approaches.

OSHA'’s final Respiratory Protection
standard covers the use of respiratory
protection in general industry,
construction and shipyard employment,
as well as marine terminals and
longshoring. In all, about 5 million
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employees are estimated to use
respirators. 1 Workers use respirators to
protect themselves from a wide variety
of occupational exposures. Respirators
are used, at least to some extent, in
virtually every industry, although the
extent of respirator use varies by
industry. Manufacturing and
construction have relatively heavy
respirator use; in contrast, use in many
service industries is very limited.

Chapter Il of the economic analysis
describes the pattern of respirator use
within each affected industry. To
develop this profile, the Agency
analyzed the results of several OSHA-
sponsored nationwide surveys. The
results of OSHA'’s analysis appear in
Table VI-1. The Agency estimates that
approximately five percent of workers
wear respirators at some time, and that
approximately 1.3 million

establishments, or about 20 percent of
all establishments, have employees who
use respirators. Approximately 900,000
of these establishments are very small,
i.e., have fewer than 20 employees. For
a discussion of the number of firms
identified by the Small Business
Administration (SBA) as small, see
Chapter V.

TABLE VI-1.—NUMBER OF RESPIRATOR USERS AND THEIR EMPLOYERS BY INDUSTRY

Number of es-
Number of Total number :
SIC and industry Totalmemploy— respirator of establish- tablishments
ent wearers ments with respirator
wearers

07 Agricultural services ...... 555,686 48,262 95,956 25,464
08 FOrestry ....ccceccevevereenennne 17,716 2,764 2,251 950
13 Oil and gas extraction 257,694 46,180 18,502 3,313
15 General contractors and operative builders ............cccccviieiiiiniiniiiies 1,096,289 202,284 180,998 70,835
16 Heavy construction, except bUilding .........ccccocviiniiiiiiiiiiiiecee s 679,578 99,668 34,332 13,403
17 Special trade CONraCtOrS .........cccceeiiiiiieiiiiie et 2,731,774 491,928 382,528 115,380
20 Food and Kindred ProdUCES .........ceeeeeieeiiiiieeeiiee e 1,498,078 87,589 21,049 8,899
21 TODACCO PrOGUCTES .....eiiiiiiiieiiiie ettt e e 37,189 2,022 119 47
22 Textile Mill PrOQUCES ....coeeiiiiiiie e 615,683 66,989 6,245 1,937
23 Apparel and other textile ProducCtS ........ccoocveeiiiiieniiee e 972,060 26,431 24,293 5,238
24 Lumber and wood ProduUCES .........ccceeiieeiieiieeiie e 675,081 89,970 37,087 15,922
25 Furniture and fIXEUMES .......cooveieiiieieieee e 476,488 56,141 11,515 7,675
26 Paper and allied ProdUCTS ........cccceeeiiiiieeiiiiee e e s e saaee s 627,746 41,313 6,478 2,616
27 Printing and publiShing ........cccoiioiiiieereeseee e 1,500,580 19,185 65,416 6,393
28 Chemicals and allied Products ..........ccccceviiiieiiiieeniiee e 851,720 230,405 12,371 10,744
29 Petroleum and coal ProdUCES ........ccccovuiiiiieiiieiiiiiieee e 112,984 29,647 2,117 1,398
30 Rubbber and miscellaneous plastics products ...........cccccevveervveeiieiiieeninenn 915,166 53,800 16,048 6,805
31 Leather and leather ProduCES .........ccoccueeiiiiiieiiiie e 104,747 4,406 2,025 324
32 Stone, clay, and glass ProduCES ........ccccooeeeiiiiieniiee e 471,639 69,904 16,208 8,798
33 Primary metal iINAUSEIHES .....ocueiiiiiiiieeiie e 655,556 133,012 6,726 4,105
34 Fabricated metal ProdUCES ........coceeiiiiiiiiiiiiieee e 1,371,072 124,289 36,416 17,134
35 Industrial machinery and equipPMeNt ..........cccooieiieniieieiiiee e 1,749,735 96,161 54,436 25,545
36 Electronic and other electronic equipment ............cccccevieeviieiiieiienieeseenn 1,424,351 65,930 17,073 6,895
37  Transportation QUIPMENT .........cueiiiiiiieiieiiee et 1,601,554 185,783 11,420 7,649
38 Instruments and related products .............. 878,379 35,188 11,419 4,207
39 Miscellaneous manufacturing industries .... 375,501 22,751 17,183 6,793
40 Railroad tranSPOrtation ..........occeeeiiiieeiiiie e 49,200 1,790 1,000 225
41 Local and interurban passenger transit ..........c.cccooveviiiiiiiiienieeee e 366,657 13,337 18,603 4,194
42 Trucking and War€hOUSING .........cceeviiiieiiiiiie e 1,633,543 59,497 115,531 26,049
44 Water tranSPOTALION ........c.eiiiiiiiiiiiie et 162,478 7,458 8,412 605
45 Transportation DY @Ir .......coceoiiiiiiienieeiee e s 344,822 12,543 11,436 822
46 Pipelines, except NAtUral gas .........ccccoiuiiiiriiiiiiiiee e 17,143 2,808 811 521
A7 TranSPOrtation SEIVICES ........cceiiiiieiiiiiteerie ettt esiee e e e et 363,103 22,428 47,858 3,441
48 COMMUNICALION .veiiitiiietietiete ettt ettt ettt 1,299,658 15,176 40,399 3,457
49 Electric, gas, and Sanitary SEIVICES .........cccooeiriieerieeniieerieeieesee e 924,373 187,298 21,040 10,148
50 Wholesale trade—durable goods .........ccocceeiiiiiiiiiiiiniee e 3,414,441 373,644 317,418 118,387
51 Wholesale trade—nondurable goods ...........ccccviieriiiiiiniiciiieneeeenn 2,504,260 289,619 185,908 70,196
52 Building materials and garden SUpplies .......cccceeeiiiiiiiiien e 696,228 95,688 69,965 19,822
53 General merchandise SLOreS ..........ccoeveiiieiriiinienieee e 2,141,964 21,420 35,646 3,565
54 FOOU SLOTES ....eiutiiiietiiiieie ittt sttt ettt sttt et 3,027,828 30,278 181,850 18,185
55 Automotive dealers and service Stations ............cccvcvrvreeereiienenieenenens 1,992,774 245,662 198,905 80,121
56 Apparel and aCCeSSOrY StOMES .......ceiiiieeiiiiiieiiiieesitieeeaiee e steeesireeesaeee s 1,194,121 15,788 143,526 14,353
57 Furniture and homefurnishings StOres ..........cccccvcvevieiieeiic e 754,024 12,348 112,254 11,225
58 Eating and drinking PIaceSs ........ccceeiiiiiiiiiiiieiiee e 6,727,618 67,276 441,512 44,151
59  Miscellaneous retalil ..........coovieeiiiieieiiee e 2,422,923 38,7